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-——THE NATIONAL COUNCIL— 
OF SOCIAL SERVICE (Ine.) 


Patron: 
HER MAJESTY THE QUEEN 


The National Council was founded to 
promote and assist all forms of voluntary 
It Since 1934, over 3,000 Disabled Men and 


social work in town and country. 
Women have been Trained for Employment 


QUEEN EL!IZABETH’S 
TRAINING COLLEGE 
FOR THE DISABLED 


Miss Agnes Weston’s 


ROYAL 
SAILORS’ 


RESTS 


Por h (1881) D port (1876) Gosport (1942) 
Trustee-in-Charge, Mrs. BERNARD CURREY, M.B.E. 
AIMS—The spiritual, moral and 
physical well-being of the men of 
the Royal Navy, their wives and 

families. 
NEEDS.—Funds for oon 
on Welfare Mission Work, an 


for General Maintenance. 
NOT SUBJECT TO NATIONALISATION 


Legacies are a most welcome help 


Gifts to “ The Treasurer,”’ “ J.P.,"" Royal Sailors’ Rests 
Heod Office : 31, Western Parade, Portsmouth. 


acts as a watchdog for the interests of 
Voluntary Organisations. 

It does this by providing the means by 
which voluntary organisations can consult 
and co-operate; undertaking research; 
acting as a clearing house for information 
and advice; and maintaining a national 
headquarters for village halls, community 
centres, councils of social service and other 
forms of co-operative effort by local societies 
including the interests of Old People. 

It provides the Headquarters for the 
Citizens Advice Bureau Service. 

It is established for charitable purposes 
only and is dependent on voluntary 
contributions. 

Donations and Legacies are most 
urgently needed for its work. 

Chairman of Finance Committee : 
Sir Edward Peacock, G.C.V.O. 
General Secretary : G. E. Haynes, C.B.E. 


————26, Bedford Square, London, W.C.1——— 





£60,000 URGENTLY NEEDED 
NOW 


For Capital Expenditure on equipment and 
for further extensions of our work 


Please send a Donation to the Principal at 


LEATHERHEAD COURT, 
LEATHERHEAD, SURREY 
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x INQUIRIES 


YORKSHIRE DETECTIVE BUREAU 
(T. E. Hoyland, Ex-Detective Sergeant). 
Member of The Association of British Detec- 
tives, World Secret Service Association and 
Associated American Detective Agencies 
DIVORCE — OBSERVATIONS — EN- 
QUIRIES—Civil and Criminal investigations 
anywhere. Over 1,000 Agents. Over 
years C.1.D. and Private Detective Experience 
at your Service. Empire House, 10, Piccadilly, 
Bradford. Tel. 25129. (After office hours, 
26823.) Established 1945. 


PARKINSON & CO., East Boldon, Co. 

Durham. Private and Commercial Investi- 

o— Instructions accepted from Solicitors 

onl — am aah Boldon 7301. Available day 
nigh 


METROPOLITAN MAGISTRATES’ 
COURTS require male Barrister or Solicitor 
for pensionable post of Clerk. Applicants 
must be aged between twenty-six and thirty- 
two on September 30, 1953. Commencing 
salary £600—£700 according to age. On com- 
pletion of probation (normally one year) 
successful applicant would be regraded Deputy 
Chief Clerk on salary scale £800 (at age thirty) 
—£1,000. All salaries attract percentage pay 
addition. Applications, giving age, qualifica- 
tions, experience, and names of two referees, 
by October 10, 1953, to Senior Chief Clerk, 
Bow Street Magistrates’ Court, W.C.2, from 
whom further particulars may be obtained. 











WV ORCESTERSHIRE 
Whole-time Female Probation Officer 


CONDITIONS and salary in accordance with 
the Probation Rules. Successful applicant 
may be required to pass a medical examination. 
Age een 23 to 40 years, except for serving 


The » cnsennatel candidate may be required to 
provide a motor car for which an allowance in 
a with the County Council Scale will 
be pai 


KSplications, stating age, qualifications and 
experience, with the names and 
addresses of two referees, to be received by the 
undersigned by October 10, 1953. 

W. R. SCURFIELD, 
Clerk of the Peace. 
Shirehall, 
Worcester. 





County BOROUGH OF BLACKPOOL 


Appointment of Solicitor 


Principal Assistant 
in the Department of the Town Clerk 


APPLICATIONS are invited for the super- 
annuable appointment of Principal Assistant 
Solicitor in the Department of the Town Clerk 
at the salary in accordance with A.P.T. 
Grade IX (£815 to £935). Experience and 
qualifications will be taken into account in 
fixing the commencing salary within the Grade. 

Previous Local Government experience 
essential. Advocacy desirable. 

Further particulars, conditions of —— 
ment and form of application may be obtained 
from the undersigned. 

Completed forms of application should 
reach me on or before October 10, 1953. 


TREVOR T. JONES, 
Town 


Municipal Buildings, 
Town Hall Street, 
Blackpool. 





Cry oF u OF LEEDS 
Senior Aasitent § Solicitor 


APPLICATIONS are invited for the appoint- 
ment of a Senior Assistant Solicitor in sf 
office at a salary within A.P.T. Grade X 
The commencing salary will be fixed according 
to qualifications and experience. 

The person appointed will be required to 
attend and advise a number of Committees 
and to assist in the work of the Office generally. 
He will be subject to the Local Government 
Superannuation Acts, 1937 to 1953, and will be 
required to pass a medical examination before 
his appointment is confirmed. 

Applications, with details of age, date of 
admission, qualifications and experience, to- 
gether with the names of three persons to whom 
reference may be made, must reach me by 
October 3, 1953. 

Canvassing in any form, — oy or 
indirectly, will be a disqualifica 


alae oa 
Town 
Civic Hall, 


Leeds, 1. 
September 3, 1953. 





1953 


ANCASHIRE No. 4 COMBINED 
PROBATION AREA COMMITTEE 


Appointment of Male Probation Officer 


APPLICATIONS are invited for the appoint- 
ment of whole-time Male Probation r for 

service, principally, within the County Borough 
of Blac Blackburn. 

Applicants must not be less than twenty- 
three years nor more than forty years of age 
except in the case of serving 3 

The appointment and salary will be in 
accordance with the Probation Rules and the 
salary will be subject to superannuation 
deductions. 

The successful candidate will be required 
to pass a medical examination. 

———-. Stating age, education, quali- 

and experience, together with the 
names ye gag 4 of two referees, should 
be received by the undersigned not later 
than October 17, 1953. 


G. LEACH, 
Clerk to the Committee. 
Court House, 
Northgate, 
Blackburn. 





County OF GLAMORGAN 
Assistant Clerk of the County Council 


THE Glamorgan County Council invite 
applications from Solicitors who have had 
considerable practical experience of admini- 
strative and legal work in local government 
for the post of Assistant Clerk of the County 
Council. 

The annual salary for the post, which ranks 
in the Department next to the Deputy Clerk, 
will be in accordance with scale E approved 
by the Joint Negotiating Committee for Chief 
Officers of Local Authorities in their Memor- 
andum dated May 27, 1952, namely £1,250 
rising by annual increments of £50 to a 
maximum of £1,450. 

The Officer appointed will not be allowed to 
engage, directly or indirectly, in private 
practice, or, without the consent of the County 
Council, to hold any other public office. The 
appointment is superannuable and is also 
subject to : 

(i) The conditions of service approved by 
the Joint Negotiating Committee for Chief 
Officers of Local Authorities, as adopted by 
the County Council. 

(ii) The patie regulations of the County 
Council existing from time to time. 

(iii) Three, calendar months’ 
either side. 

The successful candidate will be required to 
pass a medical examination. 

Candidates must not be over fifty years of 
age, unless in the employ of a local authority or 
in public service where a superannuation 
transfer value would be payable in respect of 
the candidate ; in the case of ex-service can- 
didates, the age limit will be raised by the 
number of years served in H.M. Forces during 
the late War. 

Applications must be made on a form obtain- 
able from me, and must reach me in a sealed 
envelope, endorsed “ Assistant Clerkship,” 
not later than October 10, 1953. 

Canvassing will disqualify. 

RICHARD JOHN, 
Clerk of the County 
Council . 


notice on 


a 
September 17, 1953. 
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NOTES of 


Law and Private Opinion 


When a man was summoned at Middleton in respect of certain 
transactions in connexion with a lottery, it was stated on his 
behalf that he did not feel he was doing anything morally wrong 
and that he was satisfying a great public demand. That was no 
doubt quite true, but it did not prevent him from being fined 
over £1,000 upon forty-one summonses, it being said that in fact 
there might have been nine hundred. 

There are many offences which do not involve any moral 
wrong, although not everyone would include lottery offences in 
that category. There are also many offences as to the morality 
of which there is a difference of opinion. Many people think 
there is nothing wrong in lotteries and betting, and that the law 
is interfering unduly with harmless excitement. Others think 
every form of gambling is against morality and should be 
suppressed. Some think our licensing law is too strict, or that 
the Shops Act is a grandmotherly piece of legislation, and some 
would even go so far as to say brothels ought to be treated with 
more toleration. 

The plain answer is that the law cannot make provision for 
people to exercise thei: private judgment in these matters. A 
publican who kept his house open for the sale of intoxicants all 
day long, because he saw no harm in it and felt he was giving good 
service to the public, would soon lose his licence, and the man 
who flouts the law about shops, or betting-houses, or anything 
else for such a reason, is sure to find himself in court before long. 


The law looks with rather different eyes upon questions of 
conscience, and tries to avoid making anyone suffer for con- 
science sake. Allowance is made for conscientious objection 
to military service, and when vaccination was compulsory there 
was a simple and easy way of exemption for those with a con- 
scientious objection to that. That is a very different proposition 
from allowing a man to disobey the law just because he per- 
sonally sees no harm in breaking it. 

Magistrates not infrequently have to enforce laws of which 
they do not approve and to impose penalties for offences when 
they see no harm in them, but they realize that they must not 
substitute their own opinion for the law. No less is it the duty 
of every citizen to obey the law, and not to defy the law because 
he does not agree with it, and this is so even if he finds he can 
make law-breaking pay. 


Remand Homes and Remand Centres 


The need for remand centres is often urged on the ground 
that they will provide better facilities for skilled observation of 
young people than can be afforded by many of the existing 
remand homes. That is not the only reason why they are 
needed. Some of the young persons who at present go to 


the WEEK 


remand homes, are quite unsuitable for such institutions, and 
at present the only alternative for the unruly or depraved is 
prison. 

When remand centres become available, they will receive 
persons who are at least seventeen but under twenty-one, and 
also young persons of the unruly or depraved class, so that these 
latter will no longer have to be sent to prison. A case illustrating 
the need for a remand centre came before a court in South Wales 
recently. A fifteen year old girl who was said to have thrown 
a carving knife at a remand home superintendent and to have 
uttered threats to members of the staff and to other inmates, 
finally went to the top floor and threatened to throw herself from 
the window if anyone approached her. In the end, it took five 
people, including the gardener, to overpower her and get her 
downstairs. 

Such a girl is unsuitable for a remand home, in which most of 
the inmates are not at all likely to be violent, and many of whom 
are young. The presence of such a girl can upset the discipline 
and comfort of the home and cause alarm among the younger 
children. Presumably there will be methods of employing 
stricter discipline and closer confinement in a remand centre. 

This particular girl has now been sent to an approved school. 
Her plea to the bench was: “ It’s no use getting me a job if I 
cannot read or write. If I were taught I am positive I could 
settle down.” She will now have the opportunity of being 
taught, and of proving the genuineness of her plea. 


Probation after Previous Conviction 


We believe that the idea that probation is for first offenders 
only, which was at one time fairly widespread, has almost been 
dispelled, and that magistrates realize how wide is their discretion 
in this matter. Years ago it was quite usual in many courts to 
impose increasing penalties almost automatically for successive 
offences of a similar kind until the maximum was reached, and 
never to think of probation when fines or imprisonment had not 
proved sufficiently deterrent. All that has changed for the 
better, and magistrates consider each offence in the light of the 
circumstances, although they do, of course, take previous offences 
into consideration before coming to a decision. 

An example occurred in a magistrates’ court recently when a 
woman pleaded guilty to a charge of being drunk while in charge 
of a young child, having previously been fined for a similar 
offence. She asked for another chance and suggested that she 
should be barred from entering public-houses. The court 
acceded, and made a probation order for two years, with a 
requirement that she should not enter licensed premises during 
that period. 

Such an order involves discipline and supervision, and it 
means that the woman will have the help of a probation officer in 
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overcoming any tendency she may feel towards offending again. 
If probation succeeds, something will have been accomplished. 
Repeated fines might well prove ineffective, and imprisonment 
would almost certainly upset home and family life, and would be 
a regrettable necessity only if all else failed. Since, so far as we 
are aware, drunkenness while in charge of a child is not at the 
present time a prevalent type of offence, there is no special need 
to impose exemplary punishment as a deterrent measure. If 
probation should unfortunately fail, no harm will have been 
done, and there will be no ground for saying that the court did 
not offer help. If it succeeds, something worth while will have 
been accomplished. 


Requirements of a Probation Officer 


A newspaper report of a case in which the defendant was put 
on probation states that conditions of his probation were that 
he reside for a period not exceeding twelve months in a suitable 
hospital and make restitution of money he owes through obtain- 
ing credit by fraud. 

If the requirement of residence in a hospital was for the purpose 
of mental treatment it seems probable that the actual order was 
not in the form stated. Section 4 of the Criminal Justice Act, 
1948, which relates to requirements as to mental treatment, 
authorizes the inclusion in a probation order of “ a requirement 
that the offender shall submit, for such period not extending 
beyond twelve months from the date of the order as may be 
specified therein, to treatment . . .” It is clear that a definite 
period should be inserted in the order, and that period can after- 
wards be varied if necessary, either by extension or by reduction, 
so long as the whole period does not exceed twelve months from 
the date of the order. Such a variation is specifically dealt with 
in sch. 1, para. 4. If the requirement was to reside in an 
institution, not necessarily for mental treatment, the institution 


and the period of residence are to be stated in the order, in 
accordance with s. 3. 

The order for restitution was doubtless an order made under 
s. 11 (2) of the Act as compensation for loss, and not as a require- 
ment of the probation order itself, as that would be contrary to 
the proviso to s. 3 (3). 


In Charge of a Car 

What constitutes being in charge of a car is sometimes a 
matter of some difficulty to decide. A man who is in the driver’s 
seat, or who is shown to be about to drive off in the car, or 
who has driven it to the place where it is found with him standing 
by, these all look like being the person in charge unless and 
until something is proved to the contrary, but there are many 
cases in which there is much more doubt about the position. 


Recently, a metropolitan magistrate was reported as having 
advised a man to withdraw his plea of guilty to a charge of 
being in charge of a motor vehicle while under the influence 
of drink, and in the result the case was dismissed. It was said 
that the defendant was found in a locked car, in a parking place, 
sitting on the back seat, the owner having left him there and 
gone away. The learned magistrate held that in the circum- 
stances the defendant was not in charge, and asked if a passenger 
in an omnibus was in charge of it if the driver left it, or if a 
drunken man arrested and put in an ambulance was in charge 
if the driver was not in it ? 

Since s. 15 of the Road Traffic Act, 1930, refers to a person 
in charge of a car while under the influence of drink to such an 
extent as to be incapable of exercising proper control of it, the 
presumption is that Parliament had in mind the man who might 
drive or attempt to drive and not a person who was in charge 
only, perhaps, in the sense that he had been left to see that 
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nobody took away the car or its contents or tampered with it 
in any way. Of course, a man may be in charge of a car although 
he is not actually in it. Each case has to be decided on its 
particular facts, and in the light of a few decisions on s. 15, 
these being noted at p. 2069 of Stone. 


Stealing or Borrowing ? 

If the tenant of a house breaks open the gas meter and 
“ borrows ” the contents, is he guilty of stealing? This was a 
point which a stipendiary magistrate had to decide in a case 
which came before him on September 1. 


A man appeared in court on a charge of stealing £2 3s. 9d. 
from the meter at his address. A detective said the defendant 
admitted having had the money and handed him the lock of 
the meter, with the remark, “* I didn’t look upon it as stealing ”’. 
He owed someone £2 and wanted to repay it. 


The defendant told the court that he was tenant of the house 
and was “ desperately in need of money”. He had promised 
to repay a loan of £2 but having just returned from a fort- 
night’s holiday, he was without funds. “I suddenly thought ”’, 
he said, “ that being tenant of the house I could borrow the 
money from the meter, knowing full well that I would have 
to pay it back when the collector came round ”’. 


He further stated that he himself reported to the gas company 
the next morning that the meter lock had been broken and 
asked them to put on a new lock. He did not say who had 
broken open the meter. He did not understand that what he 
had done was a criminal offence. 


The learned magistrate dismissed the case, telling the defen- 
dant: “ You acted very foolishly, but I am quite satisfied that 
you have not acted fraudulently with the intention of per- 
manently depriving the owners ”’. 

In R. v. Williams [1953] 2 All E.R. 1068, the appellants had 
taken and used in their business money which should have been 
placed in the sub-post office of which one of them was manager. 
The jury found in respect of two counts of larceny that the 
appellants intended to repay the money and honestly believed 
they could pay it, and in respect of three counts that they 
intended to repay the money, but had no honest belief that 
they would be able to do so. They were convicted. In the 
Court of Criminal Appeal, Lord Goddard, C.J., in dealing 
with the question of the intention to repay showed that in such 
a case there was an intention permanently to deprive the owner 
of the notes or coins of his property, even though he intended 
to repay by means of others. The Lord Chief Justice drew a 
distinction between the case of a man in good credit who used 
money temporarily in place of his own, and that of a man who 
took the money, not being in a position to replace it, but only 
hoping that he might be able to do so. The hope of being able 
to repay might go to mitigation, but the convictions were 
upheld. 

The distinction between the facts in R. v. Williams and those 
in the recent case is that in the former it was found that the 
appellants knew they had no right to take the money for their 
own use, and were therefore acting fraudulently, whereas in the 
latter the magistrate found that the defendant had no fraudulent 
intent. 


An Unusual Use of Probation 


Where a probation order is made it is provided by s. 3 (2) 
of the Criminal Justice Act, 1948, that the offender shall “* be 
required to be under the supervision of a probation officer.” 
Further, r. 51 of the Probation Rules, 1949, requires the preba- 
tion officer to keep in close touch with the probationer, to meet 
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him frequently and, unless there is good reason for not doing 
so, to visit his home from time to time and to require the 
probationer to report to him at stated intervals. Rule 54 obliges 
the probation officer to encourage the probationer to take 
advantage of the social, recreational and educational facilities 
which are suited to his age, ability and environment, and to 
ensure that the probationer is in suitable and regular employ- 
ment. This catalogue of duties could be added to, but sufficient 
has been written to demonstrate the apparent absurdity of a 
decision reported in a newspaper where a magistrates’ court is 
stated to have placed on probation for three years a man con- 
victed of driving a motor cycle without due care and attention, 
especially when it is said that the motor cyclist was aged ninety- 
five years. It is further stated that a condition of the order 
was that the defendant should not drive for the period of the 
order. 

The object of probation, broadly speaking, is to prevent 
persons drifting into crime and to re-habilitate those who are 
in danger of becoming hardened criminals. It is intended 
primarily to be used in the case of offences involving moral 
turpitude. It comes as a surprise, therefore, (assuming the 
report to be true) to find that a court could come to the con- 
clusion that probation was the proper treatment for an old 
gentleman of ninety-five who was before the court merely 
because he had driven his motor cycle carelessly. It would 
appear that the requirement that he did not drive for three 
years was imposed to get around the statutory provision which 
limits disqualification to one month on a first conviction of 
careless driving. The principal object of the Road Traffic Acts 
is to ensure public safety. Some measure of good might perhaps 
have been achieved by disqualifying the defendant until he had 
passed a test of competence to drive, limited in its effect though 
this order might be. As it is, it would appear that for three years 
some unfortunate probation officer is saddled with a respon- 
sibility which he can only regard as a sheer waste of time. 


Cardiff Probation Report 

The first section of this report, which deals with the work of 
the juvenile court, records a satisfactory decrease in the offences 
of stealing, trespass and wilful damage. The 121 juveniles 
placed on probation in 1952 represent nearly thirty-eight per 
cent. of those who appeared before the court for indictable 
offences. Dealing with remand homes, the probation com- 
mittee acknowledges the value of the reports on children sent 
to the remand homes for observation. 

We have on former occasions referred to the work of the 
Voluntary Workers Committee in Cardiff. This report states : 


“The Voluntary Workers’ Committee completed their twenty- 
sixth year of service. 

“Towards the end of 1952, owing to the changing circum- 
stances of the probation service, the increase in probation staff 
during recent years and the smaller amount of work which the 
voluntary committee was called upon to do, this committee felt 
that the original purpose for which it came into existence had 
now been fulfilled. The members accordingly decided that the 
committee be dissolved.” 

Tribute is paid to the value of the work done by these 
volunteers, which has made considerable demands upon their 
time and which has had its share in the successful development 
of the work of the probation service in the City. 


Cost of Water Mains 


A correspondent calls our attention to a matter allied to that 
with which we dealt in P.P. 9 at p. 452, ante, about the cost 
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of water mains. Section 37 of the Water Act, 1945, as extended 
by s. 46 of the Housing Act, 1949, entitles undertakers to a 
guarantee from an owner of land who proposes to erect thereon 
buildings for which a supply of water will be needed. Limiting 
our consideration of the matter to the laying of mains, and 
leaving aside the amendments in 1949, the amount to be 
guaranteed under the section is an annual sum (for a period) 
equal to one eighth of the expense of providing and laying the 
“necessary” mains. This, presumably, means the mains 
necessary for supplying the water needed in that owner’s pro- 
posed buildings. The section, so far as it applies to mains, 
seems to have been enacted with an eye to the simple and 
straightforward case, where all that the owner wants is a supply 
which the undertakers can branch off from their existing mains 
without otherwise interfering with the latter. The undertakers 
may, however, have to alter their existing mains in order to 
give the new supply; often these will be sufficient for the 
properties previously supplied but will not stand the extra 
burden of filling the new main covered by s. 37. Typically, 
the existing main from which the new supply under s. 37 is 
drawn off will be supplying existing properties as well, and it 
may be desired, also, to increase its capacity in anticipation of 
further new properties, beyond those being considered for the 
moment under s. 37. As we said at p. 452, we have not found a 
judicial decision which shows how far (if at all) the undertakers 
can call upon the owner mentioned in that section for part of 
the cost of improving, enlarging, or extending a main, in such 
a manner that other people will benefit from the improvement. 
On the facts at p. 452, this was what we understood to be happen- 
ing in the case there dealt with—although it is possible to read 
the query as dealing only with what we have called the simple 
and straightforward case. If the undertakers, when dealing with 
the case which has arisen under s. 37, take the opportunity 
(which they will often be wise to do) of reinforcing a supply 
already given to existing houses, or of enlarging their mains 
in anticipation of future houses, we do not think that they 
can throw any part of this improvement upon the owners to 
whom, at the moment, s. 37 applies. 


Child Adoption 

We have referred previously to some of the evidence which 
has been submitted to the Departmental Committee on Adop- 
tion, and have now seen the views which have been put forward 
by the County Councils’ Association. One special point which 
the Association was asked to consider was as to whether there 
is any tendency for children’s officers to confuse or amalgamate 
their duties as guardian ad litem with those of welfare super- 
vision. In practice, the majority of adoption courts appoint 
the children’s officer in this capacity, which is in accordance 
with the advice given by the Lord Chancellor and the Secretary 
of State. On the question of “ confusion”, it is pointed out 
by the Association that this should be distinguished from 
““amalgamation”. The welfare authority visits and examines 
the child during the probationary period before the order is 
made. This duty is similar in some respects to the work of the 
guardian ad litem as both are concerned with the interests of 
the child, and it may be said that the work of the guardian 
ad litem is the logical conclusion of the supervision of the 
welfare authority. On the need for supervision, and in par- 
ticular when the applicant is the mother or natural father of 
the child, it is mentioned that under s. 30 (a) of the 1950 Act, 
supervision ceases when an interim order is made, but the 
Association consider that statutory supervision should continue 
until an order is made. During the period of supervision, the 
adoptive parents may be given skilled advice, and at the same 
time their attitude may be observed. 
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The Association draw attention to the need for a definition 
of “ parent’ in any amending legislation, as there appears to 
be doubt whether the “ parent ” of an illegitimate child means 
the mother to the exclusion of the father. Another matter 
mentioned by the Association in their evidence is the need for 
wide publicity of the provisions of s. 31, which require any 
person who participates in arrangements for the placing of an 
infant in the care and possession of a person who is not the 
parent, guardian or relative, to give notice to the welfare 
authority. In the view of the Association, it is particularly 
important that members of the medical and nursing professions 
should be made more conversant than they are at present with 
this statutory requirement. The Association also consider that 
s. 43 (1) requires amendment so as to make it clear that a local 
authority have the power (i) to receive into care, under s. 1 of 
the Children Act, 1948, a child whose parents wish it to be 
adopted ; and (ii) to arrange the adoption of a child who is 
neither in their care under the Act, nor committed to their care 
under the 1933 Act. Not all parts of the country are adequately 
covered by registered adoption societies and it would, in the 
opinion of the Association, be an advantage for local authorities 
to have the power to act in this capacity. 


Turning to the question of parental consent, it is suggested 
that it is not entirely clear whether a parent who is still a minor 


CHANGING 


A correspondent has written at length discussing the matters 
dealt with in P.P. No. 7, at p. 487, ante. He suggests that in 


answering this question we may have overlooked the case of 
R. v. Durham Quarter Sessions, Ex parte Virgo [1952] 1 All E.R. 


466 ; 116 J.P. 157. 


We recognize the importance of the issues raised and think 
that they are well worth a fuller examination than is possible 
within the compass of a practical point. It cannot be denied, 
we think, that there are occasions when a magistrates’ court, 
exercising every reasonable care in explaining the charge and in 
taking the plea, realizes from something which the defendant says 
later in the proceedings that apparently he did not fully appreciate 
his position and did not mean to admit that he had done what was 
necessary to make him guilty of the offence charged. On other 
occasions a court on proof of service of a summons hears the 
case quite regularly, in the defendant's absence, and convicts and 
sentences him. We use “ sentences’ here for convenience to 
mean any decision of the court following on conviction. Later 
the defendant appears and says he wishes to plead not guilty. 
Yet another situation arises when the defendant pleads guilty 
but the court, on hearing the prosecution’s statement of the facts, 
wonders whether the evidence which the prosecution is 
apparently in a position to call would be sufficient to prove the 
case to their satisfaction. 


There are several relevant cases. The first two we wish to 
consider are R. v. Sheridan [1936] 2 All E.R. 883; 100 J.P. 319; 
and R. v. Grant [1936] 2 All E.R. 1156; 100 J.P. 324. In the 
first case justices took the consent of the accused to summary 
trial for an indictable offence, heard the evidence and announced 
that they found the charge proved. On hearing thereafter about 
his record they announced that they would commit him for trial 
to quarter sessions. After a remand they heard the case as an 
indictable charge, and committed him for trial for that and for 
one other charge which had been preferred. 

At his trial, a plea of autrefois convict was raised, based on 
the finding of guilt at the magistrates’ court. The prosecution 
argued that there could be no conviction to support such a plea 
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can legally give consent to the adoption of his or her child. 
At common law, an infant is under a general incapacity to do 
anything prejudicial to his own interests or to bind himself by 
contract (with certain exceptions) and the same principle regu- 
lates his incapacity in reference to legal proceedings. It is 
pointed out that if this incapacity applies to the giving of con- 
sent to adoption then s. 3 (2) enables the court to dispense with 
such consent on the grounds that “ the person whose consent 
is required . . . is incapable of giving his consent”. It is 
suggested, however, that the position should be freed from doubt 
either by amending legislation or by revision of the rules relating 
to adoption, so that the parent’s consent is required. Finally, 
it is mentioned that the attention of the Association has been 
drawn to a number of cases where failure on the part of adoptive 
parents to inform a child that he has been adopted has had a 
disturbing effect on him. Experience has shown that as soon 
as an adopted child reaches an age of understanding, it is best 
that he should be told of his adoption, so that he can grow up 
with a background of real security, instead of in the false belief 
that he is the child of his adoptive parents. The Association 
suggest that provision might usefully be made requiring 
applicants for an adoption order to give assurance to the 
court that they will inform the child of his adoption at an 
early age. 


THE PLEA 


unless sentence had been passed, but Humphreys, J., giving the 
judgment of the Court of Criminal Appeal, said “* In the judgment 
of this court that is not the law.” He referred to the case of R. v. 
Blaby [1894] 58 J.P. 576, in which the issue was whether a previous 
“conviction” in which there had been no judgment was a 
conviction for the purposes of a statute which provided that 
certain consequences should ensue on a conviction following a 
previous conviction for a similar offence. Hawkins, J., in that 
case said “* The intention of the legislature in this section was 
that the finding of the jury that the accused was guilty should be 
treated as a conviction: “‘ convicted * meant “ found guilty ”’, 
and the sentence was to follow on that conviction ”. Humphreys, 
J., concluded “In our opinion the present is a case where the 
justices proceeded to adjudicate by convicting the defendant 
and accordingly the plea of autrefois convict is established ”’. 


R. v. Grant (supra) was a case where the facts were very 
similar to those in R. v. Sheridan except that the accused, in 
R. v. Grant, had pleaded guilty before the magistrates’ court 
instead of having been found guilty after the court had heard the 
case. The Court of Criminal Appeal decided that the plea of 
autrefois convict was good in this case in the same way as it was 
in R. v. Sheridan. 


We come next to R. v. Manchester Justices, Ex parte Lever 
[1937] 3 AIL E.R. 4; 101 J.P. 407. 


In this case, justices convicted a defendant in his absence of 
two motoring offences and fined him 20s. and 10s. respectively. 
The same day the magistrates were informed that he had failed 
to pay fines imposed for previous motoring offences. They then 
issued a warrant for his arrest and, three days later, he appeared 
before a different bench of magistrates who purported to hear 
again the same two cases and to fine him £2 in respect of each 
of them. The adjudications on the first day had never been 
entered in the court register. The matter came before the 
High Court on an application to make absolute a rule nisi 
for certiorari to quash the two later convictions. The only 
real argument in support of the magistrates’ action was that 
because the record of the adjudications on the first day had not 
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been entered in the court register the convictions were not com- 
plete. But the High Court held that it is not the entry in the 
register which makes or contributes to the conviction; the 
entry merely records the conviction which has already been 
made, and they quashed the two later convictions. 


Let us turn now to R. v. Durham Quarter Sessions, Ex parte 
Virgo (supra). A defendant, Bruce, appeared before a magistrates’ 
court on a charge of stealing a motor cycle. He consented to be 
tried summarily and he pleaded guilty. Before sentence was 
passed he was asked if he had anything to say, and he said “ It 
was a mistake. I thought it was my mate’s cycle. My mate said 
‘Take it home’. My mate’s bike is identical”. Bruce did 
not ask the justices to amend his plea, and it was not amended. 
He was sentenced to six months’ imprisonment. He gave notice 
of appeal against conviction and at quarter sessions the prose- 
cutor, relying on R. v. West Kent Quarter Sessions, Ex parte 
Files [1951] 2 All E.R. 728; 115 J.P. 525, opposed the appeal on 
the ground that Bruce, having pleaded guilty, could not appeal 
against his conviction. Quarter sessions took the view that the 
defendant's statement to the justices before sentence should have 
been interpreted and accepted as a plea of not guilty, and they 
remitted the case to the justices under s. 31 (1) (vii) of the 
Summary Jurisdiction Act, 1879, as substituted by s. 1, Summary 
Jurisdiction (Appeals) Act, 1933, with an expression of opinion 
that a plea of not guilty should have been entered. The prosecu- 
tor sought an order of certiorari to quash the order of quarter 
sessions and an order of prohibition to prohibit them from 
hearing an appeal against the conviction. 

Lord Goddard, C. J., said the case was singularly like that of 
R. v. Ingleson [1915] 1 K.B. 512, which came before the Court 
of Criminal Appeal. He said that in the case of the man Bruce, 
quarter sessions treated the proceedings before the justices as a 
nullity because the trial had proceeded on the footing that he 
had pleaded guilty, when quarter sessions thought the plea 
ought to have been not guilty. Quarter sessions said, therefore, 
that the proceedings were bad, that a plea of not guilty must be 
entered and the case must go back for rehearing. Lord Goddard 
then proceeded to distinguish the facts in this case from those in 
R. v. West Kent Quarter Sessions (supra). In that case the matter 
of the charge had been most carefully and clearly explained to 
the defendant and, Lord Goddard said, there was no question 
that he not only pleaded guilty, but also intended to plead 
guilty. He persuaded quarter sessions to entertain his appeal 
on the ground that he had pleaded guilty by mistake, but the 
High Court held that he had deliberately and intentionally 
pleaded guilty, after being warned of the serious nature of the 
charge, and that he could not thereafter appeal against his 
conviction because he did not like the sentence which had been 
passed. Lord Goddard used the words “on the face of the 
proceedings before the court (i.e., quarter sessions) was a 
statement by the appellant that he pleaded Guilty. In those 
circumstances quarter sessions had no right to hear the appeal.” 
In R. v. Durham Quarter Sessions, the Lord Chief Justice said 
that he thought his concluding words in the former judgment 
went too far, and he said that where the question is whether or 
not the plea put in by the prisoner amounted to a plea of guilty 
or one of not guilty that was a matter which quarter sessions 
could entertain. He added that Bruce’s plea was not an 
unequivocal one of guilty and that the justices in this case 
ought to have entered a plea of not guilty, and then the case 
could have been tried. The action of quarter sessions was, 
therefore, approved by the High Court. 


This brings us to R. v. Campbell, Ex parte Hoy {1953} 1 AILE.R. 
684 ; 117 J.P. 189. In this case a metropolitan magistrate had to 
deal with a charge under the now repealed s. 186 of the Customs 
Consolidation Act, 1876. The clerk explained the charge to the 
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defendant and asked her if she understood. She said that she 
did, and when asked to plead, she pleaded guilty. After hearing 
about the facts of the case and other relevant matters, the 
magistrate imposed a sentence of four months’ imprisonment. 
Later the same day, a solicitor appeared on behalf of the de- 
fendant and said that, according to his instructions, the defendant 
should have pleaded not guilty, and he asked leave to amend the 
plea to one of not guilty. The magistrate agreed, and remanded 
the defendant on bail toa later date. On that date the prosecutor 
submitted to the magistrate before whom the defendant then 
appeared that the case had been heard and determined on the 
previous hearing and could not be heard again. He repeated 
this submission later to the magistrate who had heard the case 
before, and asked her to sign a committal warrant giving effect 
to her sentence. The magistrate declined to do this. Pro- 
ceedings were then taken in the High Court for an order of 
prohibition to prohibit the magistrate from proceeding further 
with the case except by issuing a committal warrant. 

We notice first, that although the case of R. v. West Kent 
Quarter Sessions (supra) was referred to in the hearing before the 
High Court, that of R. v. Durham Quarter Sessions (supra) 
apparently was not. 

We do not think it necessary to deal in detail with the judg- 
ments in the case of R. v. Campbell, because the principle estab- 
lished in R. v. Sheridan (supra) and R. v. Manchester Justices 
(supra) was followed. One important point, in our view, is 
that the following of R. v. Sheridan emphasizes once again that 
it is not necessary for sentence to have been passed to make it 
unlawful to hear a case over again. But we agree with our 
correspondent that effect must be given to the decision in R. v. 
Durham Quarter Sessions (supra). 

As we see it, the result of all these cases is that once a magis- 
trates’ court has effectively convicted a defendant, either as a 
result of a valid plea of guilty, or after hearing the case and 
finding it proved, they cannot re-open the case at all if they have 
heard the case to its conclusion and passed sentence. They 
are then clearly functi officio. If they have not passed sentence, 
which is the final act in hearing and determining the case, they 
are equally prohibited from re-opening the case unless something 
is said after conviction which justifies them in saying that the 
plea which they had thought to be one of guilty was clearly not 
such a plea, and that therefore the conviction based upon it is 
null and void. They must then begin again, as after a plea of 
not guilty. It would seem, however, that if they have heard, on 
a plea of not guilty, all the evidence tendered on both sides and 
have announced that they find the case proved they cannot re- 
hear even though, after their announcement, further evidence is 
brought to their notice which might have influenced their de- 
cision. The obvious remedy, in such a case, is to facilitate the 
defendant’s appeal against conviction, as on the hearing of such 
an appeal the new evidence will be admissible. 


What is not so clear is the position in the first of the two 
instances cited in the practical point referred to at the beginning 
of this article, i.e., when the defendant pleads guilty but the 
court is not wholly satisfied with the facts outlined by the prosecu- 
tion as constituting the offence. We think it would be held that 
if this statement is such that even if all that is opened were proved 
it could not in law amount to the offence charged, the magis- 
trates are right to say that there can be no valid plea of guilty 
because the defendant must have misunderstood his legal 
position. If, however, the position is that the matter is one in 
which there is room for doubt, we are by no means sure that the 
court is entitled to persuade the defendant to change his plea, 
and it may be that this particular aspect of the question will have 
one day to be considered by the High Court. In the meantime 
many courts may prefer to have the plea altered and then to try 
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the case rather than to proceed on a plea of guilty with facts stated 
by the prosecution which leave them in some doubt whether, if 
they had heard the case, they would have found it proved. 
It is an interesting and important question, because it affects 
directly the doing of, or the failure to do, justice in the full sense 
In conclusion we should like again to emphasize 


of the word. 
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that courts cannot be too careful (a) to avoid hearing cases in a 
defendant’s absence unless amply satisfied that no injustice is 
likely to result, and (6) to ensure that a charge, with all that it 
implies, is clearly explained to a defendant before he is asked to 
plead to it, and that only a clear and unambiguous plea of guilty 
should be accepted as such. 


A DANISH TRIAL 


By TOM MEYER 


Although the Danes would boast a regard for the rights of 
the individual as jealous as our own, the task of criminal justice 
administration in Denmark is approached from a point of view 
entirely different from ours. 


A.L.P.’s article “ A traveller in Denmark” in the issue of 
August 15 prompts me to recount my interesting and stimulating 
experience there recently, when I had the opportunity of wit- 
nessing a contested prosecution in which the defendant was 
charged with pouring sugar into the sump of a motor cement 
mixer with intent to damage it. 

The tribunal was a court of inferior jurisdiction in contested 
cases but had unlimited jurisdiction in dealing with guilty pleas. 
In the former case, the judge sits with two lay justices ; in the 
latter, he sits alone. The judge is invariably a first class 
honours man who has selected a judicial career from the moment 
of graduation at the university. He hopes eventually to be 
promoted to the superior court of first instance, and finally to 
the Court of Appeal where nine or more judges deliberate 
together. 

The court at Odense, the third city of Denmark, was a plea- 
santly decorated room some forty feet square. There was a 
low dais on which were three chairs behind a large flat table. 
Below this, facing each other, stood two small desks, one, 
equipped with a telephone, for the prosecutor, the other for the 
defending advocate. About a score of wooden chairs arranged 
round the walls completed the furniture. There was no witness 
box, no dock and no steep stairs leading to cells below, but 
the most surprising feature of the scene was the absence of 
officials : no usher, no gaoler, no warrant officer, no waiting 
police officers and no probation officer. There was a clerk to 
be sure, sitting at the end of the judge's table, but his only 
function was to write in longhand in a massive note-book the 
minutes of evidence and procedure which the judge dictated 
aloud from time to time. 


It was a warm June day and the judge wore a light grey suit. 
Both advocates were dressed in sports jackets and flannel 
trousers, and the defending lawyer invoked my incredulous 
admiration by entering the court in shirt sleeves and casually 
climbing into his jacket as he nodded affably to the judge and 
his opponent and took his seat. 


. As in England, we stood up as the judge and the two lay 
justices entered the room and from that moment any resem- 
blance to English judicial procedure was purely coincidental. 


There was no irksome list of charges to be waded through 
since the police have jurisdiction, subject to the consent of the 
accused, to deal with minor offences such as drunkenness. 


The background of the case was that the defendant, whose 
job it was to operate the machine on a building site, could reap 
a rich harvest of national assistance in the form of Christmas 
bonuses if he were “ stood off” in November, but not if he 
left work of his own accord. The allegation was therefore that 
he had attempted to sabotage his machine in order to bring it, 
and with it his job, to a standstill. 


The prosecutor, who was a senior police official as well as a 
lawyer, opened the proceedings by announcing, “ This is the 
Jensen case’ and walked over to the public entrance to the 
court, opened the door and called for the defendant. Jensen 
came in and stood between the two advocates. The judge then 
cautioned him that he need say nothing unless he wished to and 
added ** What about it, will you discuss this with us or not?” 
Jensen said that he would, whereupon the prosecutor read out 
the charge and asked him whether he was “ guilty” or “ not 
guilty”. Jensen pleaded “ not guilty ”’. 

The first witness for the prosecution was the defendant, whom 
the prosecutor then began to cross-examine. Was it not true 
that he was frequently drunk at work ? No. Was he not some- 
times so drunk that he scarcely knew what he was doing? No. 
It was said in the police report that he had suggested that he 
might have put sugar in the sump when he was drunk. Jensen 
denied this. (No police officer was called to substantiate that 
allegation and the prosecutor told me that it was very unusual 
and not generally desirable to call police officers to give evidence 
of their interrogation of the accused.) After some further 
examination, the defending advocate asked a few questions 
rather in the nature of a re-examination ; the judge dictated 
a note of the defendant’s evidence to the clerk, and Jensen was 
invited to object to anything in the note. 


The succeeding witnesses for the prosecution were each called 
into the room by the prosecutor himself. There was no oath, 
but the judge warned each witness: “* You have been called 
to give evidence and must speak the truth on pain of imprison- 
ment. Do you understand that?” Each was examined by the 
prosecutor and defending advocate in turn, but no serious 
attempt seemed to be made by the latter to damage the credit 
of even the most pertinent witnesses and one missed the sense 
of urgency and tenacity which typifies our cross-examination. 
As each witness turned to go after giving evidence he was told 
by the judge that he could get his expenses through the first 
door on the right. 


When one witness was late, the prosecutor rose to his feet—he 
had remained seated during the examination of witnesses— 
and said, “*‘ This may be a convenient moment for me to deal 
with the documentary aspect ’’. He then began to read a series 
of reports, one by a Government technical expert, which testified 
as to the damaging effects of putting sugar in the sump, one 
by a public analyst who had extracted a test tube full of sugar 
(produced by the prosecutor from his pocket) from the oil and 
one by an approved mechanic to the effect that the engine had 
not, in fact, been damaged. None of these reports was chal- 
lenged and no evidence was called to prove that the oil analysed 
came from the cement mixer. 


At the close of the prosecutor’s case the defendant was asked 
a few more questions by his advocate after which the prosecutor 
and defending advocate addressed the court in turn, the latter 
seeking to refute the charge and mitigate at the same time. 


The courtroom was then cleared while the judge and the two lay- 
men considered their decision. After twenty minutes or so we 
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were called back and stood as the judge said “‘ Jensen, we find 
you guilty and impose a fine of 300 Kroner (about £15) and 
you must pay costs of 61 Kroner. You may accept our decision 
now or ponder over it for fourteen days to consider your right 
to appeal, but unless you do appeal the judgment will stand. 
What do you wish to do?” Jensen decided to ponder, and so did I. 

Was there anything in this procedure we could copy with 
advantage? Some features I considered bad. In particular, the 
defendant cannot bind himself to tell the truth, with the result 
that his testimony tends to be discredited in advance ; but is 
not the judge’s warning of the possible temporal consequences 
of perjury far more salutary than the solemn oath which is 
feared only by the religious and those who know of its signifi- 
cance under the Perjury Act ? 

It is a shock to see the defendant called as a witness for the 
prosecution but where, provided he can testify twice, is the 
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injustice in it? At least it confines the issues before the court 
and could make unnecessary a great deal of evidence called in 
this country to rebut possible defences which the accused has 
no intention of raising. And as to the paucity of officials ; the 
Clerk to the Justices already has to examine witnesses for the 
prosecution in every case where the prosecution is not legally 
represented. Could he not do so in all cases and cross-examine 
as well, provided that his list was shorter? How would the 
liberties of the subject be menaced if the police could deal with 
drunks, prostitutes and technical traffic offenders with the 
accused’s consent ? 

Surely there is much to be said for any reform which would 
reduce the waste by lawyers and witnesses of weeks of working 
hours each day. But I hope we shall never reach the point 
when the expert witness can hide behind a document and a 
test tube. 


LOCAL GOVERNMENT REFORM—A PERSONAL 
SUGGESTION 


By ESSEX 


With the publication of the observations of the Association of 
Municipal Corporations on the joint recommendations of the 
other local authority associations it becomes apparent that there 
is nO common ground except on the need for reform itself. 


There is, moreover, little agreement on the reasons for the 
need for reform. The Association of Municipal Corporations 
claim that frustration is felt by second tier authorities by reason 
of the existence of the county councils. They refer to an 
inhibiting effect on the interest of the electorate, due to the 
remoteness of the county councils, and they also allege that the 
county councils’ administration is top-heavy and wasteful. 


The joint recommendations, on the other hand, ask for power 
to revise the distribution of functions in order that the second tier 
authority should exercise those functions most appropriate to 
them, that is, those that do not need to be retained by the county 
council for reasons of co-ordination or in order to spread a high 
capital cost over the widest possible area. Also, at any rate 
indirectly, their recommendations are designed to remove the 
perpetual struggles burdening those unfortunate authorities 
whose neighbours desire either county borough status, or 
boundary extensions, or both. 

The county borough status aspect is dealt with mainly by 
providing that the conurbations shall be two-tier, and that only 
places with a population of 100,000 (and, presumably, outside 
conurbations) shall be able to apply for county borough status. 

The other matter is dealt with by proposing a simple and less 
expensive procedure for reviews of boundaries by the county 
councils, whose powers would be extended to non-county 
boroughs instead of applying to urban and rural districts alone. 

Here, then, we have one scheme of reform based on three 
grounds (frustration, diminishing electoral interest, wasteful 
administration) and another based on two different grounds 
(properly local services administered from a distance, inter- 
necine strife). Is it possible to devise a third scheme of reform 
based on all five grounds? It can only be an intellectual exer- 
cise because, although it might seem logical to argue that the 
scheme would be acceptable to each party if it covers all their 
points, the argument would really be a syllogism, because it 
would not take into account the natural desire of contestants on 


each side to stay as they are, and achieve reform by accepting 
only minor revisions themselves, while expecting their opponents 
to make major concessions. 


It should be superfluous to make the point that any scheme of 
reform must aim higher than pure efficiency, and higher than 
real efficiency, and strive to appeal to the electors (in addition 
to achieving efficiency) even if the maximum efficiency is thereby 
put out of reach. This is the same as the theory that the most 
efficient form of government is a benevolent dictatorship but 
“democracy” is nevertheless preferable. Pure efficiency is 
used here to mean giving the most perfect service. Real effi- 
ciency implies giving the best service that ought to be given, 
considering the cost. In both cases there is incorporated the 
assumption that the best value is given for the money spent. 
In any acceptable system of reform, first, the elector must be 
satisfied that real efficiency is provided by the system, and 
secondly he must be satisfied that he himself has effective control 
over the bodies responsible for administering the various services. 


First, then, consider the contention of the Association of 
Municipal Corporations that the county council is too remote. 
The two-tier associations admit this for some matters but say 
that it is nevertheless best for some functions ; they apparently 
contend that county boroughs can equally be too remote for 
some matters : see their argument for making the conurbations 
two-tier. (This is not to deny that their chief objection to 
county borough status is that it takes rateable value away from 
the county to the detriment of the authorities remaining in the 
county.) 


The county council is considered too remote (from the point 
of view of the interest of the electorate) because its work is 
carried on at some (physical) distance from the elector and is not 
controversially dealt with in the local press. Therefore the rate- 
payer does not often know who his representative is, or what his 
duties are, or, more specifically, what decisions are being taken 
that will affect him, or what the pros and cons are so that he can 
think, and make a decision, for himself and press his point of 
view either by direct approach or at the next elections. Again, 
the county council is considered too remote (from the point of 
view of the frustration felt by the district councils) because many 
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of the matters most vitally affecting the ratepayers are by statute 
the sole responsibility of the county council and therefore cannot 
even be discussed by the district council, or else the county council 
are the controlling body and the district council has to persuade 
the county council that action should be taken, and that it 
should stand higher in the queue for the county council’s limited 
resources than the similar claims of other authorities in the 
county. If it fails it considers that the reason is that its case has 
not been understood—it has not enough or not sufficiently 
competent representation on the county council. 


The answer of the A.M.C. is, roughly, to dispense with 
the county council. This meets with opposition from the county 
councils, who do not want to be dispensed with, and from the 
district councils who (firstly) feel that the presence of the county 
council, with all its faults, is a less evil than its absence, as its 
support against encroaching municipalities is the only powerful 
support available to them. They also know that, for all those 
matters it handles which they ought to handle themselves, there 
are as many that it rightfully handles, that are in fact too big for 
them—for instance, co-ordination of development plans, and 
provision of accommodation for mental patients and the aged 
and infirm. The principle behind this knowledge is the fact that 
voluntary co-operation between authorities for such purposes 
will not occur without compulsion, because there is no tradition 
for it. It could occur but it will not ; small authorities, with a 
vociferous electorate on their backs like the Old Man of the Sea, 
dare not, in a voluntary joint committee, show the self sacrifice 
necessary for the give and take it needs to make it work. Very 
well: make the committee compulsory. Replace the county 
councils by a single joint committee or a system of joint 
committees. 


The result would be that the “ county council ” would cease to 
be remote: its members would be members of the smaller 
authorities. All matters would be within the scope of the smaller 
authorities and discussed in their council chambers. The 
elector would only have one annual vote and, as he would know 
whom he had elected, there would be nothing he would not know 
who to discuss with. His frustration is gone. 


The smaller authorities would have more matters in their own 
hands and, for the rest, would know their county member and, 
having him in their own meetings, would be in touch with county 
matters. Their frustration would be gone. 


Of course, the scheme would not be perfect or anywhere near 
it, but it allows for the possibility, subject only to the weaknesses 
of human nature. No machinery or organization can do more. 


The statutory provisions would have to be carefully worked 
out, to ensure that the joint committees were sufficiently secure. 
Individual authorities could not be allowed to ignore their 
decisions and would have to abide by a majority vote in regard to 
terms of reference. (It is intended that the county committees’ 
powers would be derived from their constituent members and 
could vary from county to county, or even within a county, so 
that the differing capacities of their constituent members could 
be taken into account.) 

No doubt the intentional parallel between these county com- 
mittees and the present voluntary county associations of county 
district councils will be noticed. 


The A.M.C, criticism of wasteful administration by the county 
councils will automatically be resolved. No top heavy staff will 
be needed or, indeed, conceded by the constituent authorities ; 
much of the work can probably be done for the county com- 
mittees by the staff of one of the constituent authorities. The 
reason for this is that the only duties of the county committees 
will be, first, holding and managing capital works, such as 
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colleges (schools more rarely), hostels and asylums, on behalf of 
the members who share their facilities, and, secondly, deciding 
policy matters such as the co-ordination of water resources, which 
need very little staff. Use could be made of outside consultants, 
as is done now, or of member authorities’ own officers, or panels 
of such officers. 


The desire of the other four associations for a two-tier system 
is met; the A.M.C.’s desire for local administration of local 
matters is met—where a district is big enough to need a 
school of its own it would erect it ; if it is nearly big enough it 
would erect it and arrange through the county committee or by 
direct negotiation for the admission of pupils from neighbouring 
areas in return for contributions from the neighbouring authori- 
ties, as was done before 1944. 


The smaller authorities’ fears of encroachment and perpetual 
struggle are met because all authorities would be equal and 
because there would be a proper place—the county committee— 
for inexpensively hammering out differences without parliamen- 
tary counsel’s fees. Steam let off is less dangerous than steam 
bottled up. Any decisions taken on a difference would be taken 
by the authorities’ peers, not imposed from above, and this is the 
acceptable, traditional, English way. 

It will be observed that provision is made for the full benefit to 
be obtained from the traditional English love for a loose organiza- 
tion. Each county can split up as it thinks fit into one or more 
joint committees, with or without co-ordinating committees, 
and a joint committee’s functions are left to its own discretion. 
There would be a need to obtain the Minister’s frank to any 
scheme (although changes could be made, subject to the same 
need, as often as and whenever required) merely to ensure that 
the system of reform now proposed was worked and not 
evaded. 

In short this is not only a two/three-tier system but also a single 
tier system, because the only real local authority would be the 
district council or borough. 


Criticisms will be welcomed but not : 


(a) The Government would not be willing to deal direct with 
sO many authorities ; they deal with us all already. 


(6) The joint committees would be undemocratic being 
indirectly elected ; they would be more “ democratic ” than the 
county councils, as their decisions and their members would be 
more in the public eye and more amenable to public opinion. 
“* Democracy ” is in the result, not the method. 


(c) The joint committees would not, by reason of their indirect 
election, be amenable to changes in public opinion ; there is no 
reason why they should not be—it is not necessary to have their 
members elected for six years like aldermen. Members would 
remain members of the county committee at the will of the 
council electing them, and so long as they remained members of 
the electing authority. 


(d) The joint committees would be unable to arrive at decisions 
speedily ; their members would be members, not delegates, but 
would defer to the opinion of their electing authority as much as, 
but only as much as, the elected member defers to his con- 
stituents now. Nothing need be laid down on this point, the 
“* usual compromise * would work and the subject would remain 
an interesting point for written or oral debate as long as the 
system lasted. 

One criticism will be accepted ; the writer would not have had 
the temerity to put forward these proposals had he been employed 
by a county council instead of by a district council. 

The writer’s views are his own and must not be taken as 
receiving the support of this journal. 
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FINANCIAL HOLIDAY 


Days of gales and driving rains in the traditional holiday month 
of these islands gifted us with unwanted respite from holiday 
pursuits: we turned some of these misfortunes to account 
by looking at a number of the printed local authority financial 
statements for the year to March 31 last which we have received, 
and in the hope that they may be of interest to our readers now 
returned to duty, possibly from holiday climates more fortunate, 
reproduce below a selection from our notes on the points which 
impressed us. 

LOCAL AUTHORITY CASH 

Knowledge of the art of window dressing is not confined to 
drapers and bankers : council treasurers understand it well and 
have even been known to practise it. ‘We remembered this when 
inspecting a sample of published balance sheets, and were mind- 
ful also that at March 31 most local authorities have more cash 
in hand than is available to them at other times of the year, the 
obvious reason being that for considerable periods of the 
twelvemonth there are substantial excesses of current payments 
over current receipts. Nevertheless, we judge from the cash 
figures shown in the balance sheets, equivalent in some cases to 
rate poundages of over 5s. Gd., that for other quite long periods 
many authorities must have large sums of cash in their hands. 
We wonder whether it is the local practice to make use of these 
temporary surpluses by investment or by corresponding restric- 
tion of borrowing on capital account. In order to follow one or 
other of these plans it is necessary to have daily information 
about bank balances, and forecasts of the cash position on 
revenue and capital accounts for a reasonable period ahead. 
While the first requirement is simple to fulfil, the second is much 
more difficult, but we believe nevertheless experience has shown 
that a high degree of accuracy can be achieved, and effort on 
garnering the information necessary as a prelude to action is 
well worth while. The joint stock banks at the present time 
limit their interest payments to two per cent. on deposit 
account subject to twenty-one days’ notice, and pay nothing on 
current account. Restriction of borrowing by the considerable 
sums available for long periods in the year would thus save sums 
of real importance: the saving from temporary investment 
would be smaller but nevertheless valuable. It is possible that 
out of the tangle of local legislation and financial practice 
technical difficulties may be advanced to these proposals but they 
are not sufficiently weighty to warrant inaction. 


CAPITAL EXPENDITURE AGAINST LOAN SANCTIONS 

The control of expenditure against loan sanctions is another 
matter where the efficient financial officer makes it his business 
to provide up to date information, particularly because at the 
present time it is the rule rather than the exception for capital 
estimates to be overspent. The information supplied leads, 
however, to varied action. We are informed that while some 
authorities refuse to make any payments in excess of the amount 
of the loan sanction and insist upon the issue of a supplementary 
sanction as a preliminary to resuming payment, others pay and 
obtain interim sanctions to cover overspendings on a number of 
contracts ; others again make payments as certified but do not 
apply for a supplementary sanction until the job is completed 
and final costs are ascertained. District auditors have been 
inclined to take the view that covering sanctions should be 
obtained before payments are made. 


SMALLHOLDINGS 


Perusal of a number of county council smallholdings accounts 
led us to consider whether there could be some simplification 
of the complex financial relationship which now exists between 


local authorities and that body with ideas all its own, the Ministry 
of Agriculture and Fisheries. 


Our readers will recall that under the Land Settlement 
(Facilities) Amendment Act, 1925, the Ministry made a financial 
settlement with each authority in respect of smallholdings 
previously provided, the purpose of which was to ensure that no 
loss fell on the local authority. Under the Agriculture Act, 1947, 
the Minister is to make, after the first abnormal years, a grant 
not exceeding seventy-five per cent. of the estimated annual loss, 
but this grant is determined by estimates and once fixed cannot be 
altered except for variations in loan charges. The Ministry, 
being rightly anxious not to make bad bargains, require detailed 
estimates for each scheme, but in the opinion of many treasurers 
they go beyond the bounds of reasonableness in their demands 
and in the time which is taken to examine estimates and give their 
decisions. This has led to the suggestion that smallholdings 
should be brought into line with other grant aided services and 
the grant calculated as a fixed percentage (presumably seventy- 
five per cent.) of the annual deficiency. The idea is attractive 
but will need careful examination before being accepted as the 
remedy for the present admittedly unsatisfactory position, not 
least by those authorities who because of favourable settle- 
ments in 1926 and for other reasons are now receiving grant at a 
rate exceeding seventy-five per cent. 


WELFARE SERVICES 


We were impressed in our reading by the rapid growth of the 
welfare service consequent on the increase in the number of old 
people’s homes being brought into use : we noted also the small 
proportion of the total cost borne nationally. Subject to certain 
limitations in respect of property acquired after October 31, 
1947, a government grant is given in respect of premises for a 
period of sixty years at the rate of £7 10s. Od. in respect of each 
single bedroom, and £6 10s. Od. in respect of each other bedroom 
multiplied by the number of persons for whose accommodation 
the room is intended. These grants were fixed in 1948, when 
housing grants from the National Exchequer were £16 10s. Od. 
per house. The corresponding figure today is £26 14s. Od. and 
it seems to us that on this ground alone the welfare grants need 
revision ; another ground is that the proportion of expenditure 
met by the grants is ludicrously small. We suggest that financial 
officers could profitably spend some time in reviewing the 
deficiencies of the present system and suggesting improvements 
for consideration at national level. 


ADDITIONS TO COMMISSIONS 


LINCOLN (HOLLAND) COUNTY 

Albert Henry Buttery, 155, Pennygate, Spalding, Lincs. 

Alexander John Francis, 78, Sleaford Road, Boston, Lincs. 

Mrs. Patricia Violet Gall, Heverlea, Clay Hall Park, Spalding, 
Lincs. 

Percy Allen Laming, Crossways, Whaplode, Spalding. 

William Herbert Mason, 31, Linden Way, Boston, Lincs. 

Alfred Hailstone Read, 20, Pilgrim Road, Boston, Lincs. 

Mrs. Bertja Maria Roe, 54, Sydney Street, Boston, Lincs. 

Mrs. Evelyn Audrey Pankhurst, Fishtoft Manor, Fishtoft, nr. 
Boston, Lincs. ' 

Mrs. Grace Harvey Smith, 29, Westfield Avenue, Boston, Lincs. 

Arthur Reginald Ward, Windmill Farm, Baston Fen, Market 
Deeping, Peterborough. 


RICHMOND (SURREY) BOROUGH 
Mrs. Alfreda McNee, 6, Pagoda Avenue, Richmond, Surrey. 
P Lieut.-Col. Leonard Frank Poultney, 34, Berwyn Road, Richmond, 
urrey. : 
Lady Penelope Wynn-Williams, The Old Palace, Richmond, 
Surrey. 
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IN MAGISTERIAL AND 


OTHER COURTS 


No. 53. 
AN UNSUCCESSFUL APPEAL AGAINST AN ENFORCEMENT 
NOTICE 

At West Ham Magistrates’ Court on August 5 last, the learned 
Stipendiary Magistrate, Mr. J. P. Eddy, Q.C., heard an appeal by the 
occupier of a piece of land situate in the County Borough of West 
Ham against an enforcement notice served under s. 23 of the Town and 
Country Planning Act, 1947, by the Town Clerk of West Ham, re- 
quiring the appellant to cease to use the land for motor vehicle repairs. 

The enforcement notice alleged that since July 1, 1948 (the appointed 
day for the purposes of the Act) the land had been developed in that 
the use of the land had been materially changed to use for motor 
vehicle repairs (the use of the land immediately before such develop- 
ment took place not being for any such purpose or a similar purpose) ; 
it was further alleged that such development had been carried out 
without the grant of permission required under Part III of the Act. 

The appellant relied upon the provisions of s. 12 (5) of the Act 
(which provides that permission is not to be required in the case of 
land which on the appointed day was being used temporarily for a 
purpose other than the purpose for which it was normally used). 

In the course of his judgment, the learned magistrate stated that he 
found as a fact that from 1929 to 1934 the land was used for car- 
breaking and repairs. Upon a conveyance of the land in 1934, the 
purchaser granted a tenancy to a man who for four years used the land 
for car-breaking. The next tenant, who had the land for about six 
months, used it for keeping tyres, oil drums and scrap, and the third, 
who also had it for about six months, used it for the purpose of storing 
cars. The third tenant carried on until September, 1939, when the 
premises became vacant and they remained vacant until 1943. 

The learned magistrate said that on the sale of the land in 1943, 
the land was put to some use, but it was not clear what that use was, 
and in 1946 it was vacant. In 1946, a Mr. M became tenant, and used 
the land as a builder’s yard, and he was so using it on July |, 1948. 
In June of that year Mr. M purchased the freehold and continued to use 
the land as a builder’s yard until his death in June, 1949. His widow 
carried on the business until July, 1950, when she let part of the 
premises to the appellant, who carried on there the business of “ car 
repairers and engine overhauls, gear box overhauls, brakes, steering 
and general repair of vehicles." The other part of the premises was 
used for garaging three cars, and since early in 1952 the appellant had 
had possession of the whole of the premises. In connexion with his 
business, he had a small air compressor for tyres, etc., a } inch electric 
drill, and a small sanding machine. The appellant had not obtained 
permission under Part III of the Act. 

The learned magistrate then considered more fully the provisions of 
s. 12 (5) in connexion with the meaning of the word “ temporarily,” 
and referred to the judgment of Farwell, J., in Burrows v. Lang [1901], 
2 Ch. 502, where the learned Judge dealt with the meaning of the phrase 
“temporary purpose.” On the meaning of the word “ normally,” 
the learned magistrate referred to the judgment of Branson, J., in 
»00l Shipping Co.. Ltd. v. London Coal Co. of Gibraltar, Ltd. {1939}, 
2 All E.R. 432, where the learned Judge had to construe the phrase 
“ normal working of the contract.” 

Mr. Eddy drew attention to the fact that in Murray's Dictionary, 
one of the meanings assigned to the word “ temporarily ” is “* during a 
limited time,” and he continued : “I adopt that meaning in the present 
case. I think that when land is said to be used temporarily for a 
purpose other than the purpose for which it is normally used, it means 
that the limitation in point of time is one in the contemplation of the 
parties when the use of the land commences. It is not a description to 
be applied at the end of the term when it is seen that the use has been 
for only a limited period. An illustration given by Mr. Ward in his 
argument on behalf of the respondent—an illustration which I adopt— 
is the use of a sports ground by a travelling circus. In such a case the 
land is being used temporarily for a purpose other than the purpose for 
which it is normally used.” 

The learned magistrate ended his judgment by saying that he had 
reached the conclusion that, on the appointed day, the land was not 
being used temporarily for a purpose other than the purpose for which 
it was normally used. There was no evidence that when Mr. M took a 
tenancy of the land about the year 1946, that any limitation in point of 
time was in the contemplation of the parties concerned, and in his 
opinion the fact that Mr. M bought the freehold in 1948 so that, 
apparently, he could continue to carry on his business, was a very 
important point as showing that his use of the land was not temporary. 
Mr. Eddy referred briefly to a contention which, he said, had not been 
pressed very seriously, to the effect that the use of the land for the 


business of car repairs did not in any case represent a material change in 
the use of the land, which on and after the appointed day was being 
used as a builder's yard. The learned magistrate rejected this sub- 
mission and dismissed the appeal. He directed that the enforcement 
notice should not come into effect until September 2, 1953. 

(The writer is indebted to Mr. G. V. Adams, clerk to the West Ham 
Justices, for information in regard to this case.) 


No. 54. 
PROVISION OF DUSTBINS—A DECISION UNDER THE NEW 
ACT 


One of the first appeals to be heard relating to the provision of 
dustbins since the coming into force of the Local Government (Mis- 
cellaneous Provisions) Act, 1953, last month, was heard at Wood 
Green Magistrates’ Court on August 28 last, when summonses issued 
by Southgate Borough Council on the owners of property in the 
Borough were heard. The council had served a notice on a firm of 
agents who acted for the owners of the properties in question, to 
provide dustbins. The agents appealed to the magistrates against 
that order in accordance with the provisions of s. 75 (1) of the Public 
Health Act, 1936, as amended by s. 8 (4) of the Act of 1953. 

For the appellants, it was stated that the net rents from the proper- 
ties concerned amounted to about four times the cost of a dustbin each 
year, and that therefore to provide one dustbin meant giving up the 
net rent for a quarter. Evidence was given that in the case of two 
houses in one road in the borough the net annual rents amounted to 
£4 16s. 3d. and £7 4s. Id. respectively, and in two more in another 
road they amounted to £6 Is. 4d. and £4 16s. 8d. per annum, respec- 
tively, and on the highest of these the income was a little over 2s. 9d. 
per week. Details of the gross rents receivable were given and also the 
sums which were deductible for rates and water rates, management, 
insurance, repairs and income tax. It was pointed out that the cost of 
a dustbin today was about 24s. 6d. and that this sum had to be con- 
sidered against a net receivable rent of just over £5. 

For the council, it was urged that some of the tenants were widows 
and that some of the widows were also old age pensioners, and it was 
further suggested that a net income of £5 a year on a property which 
had cost about £225 originally, was not a bad return. 

The chairman, Mr. C. W. Skinner, J.P., D.L., Barrister-at-Law, to 
whom the writer is grearly indebted for this report, said “* We are not 
compelled to make an order whereby the tenant or the agent shall 
provide the dustbin. This court is not the agent of the local authority. 
We can grant this application or turn it down. Our powers have not 
been reduced but they have been amplified in one respect.” The 
assistant solicitor to the council submitted that it was the duty of the 
court to decide whether the agent or the tenant should provide the 
dustbins but that the court could not say that the council should 
provide them. The chairman pointed out that properties were being 
offered to local authorities because the landlords could not maintain them 
and continued : “It may be that the tenants are unemployed or old age 
pensioners, hardly able to live. Do you mean to say that the court, 
knowing that no income is available to the landlord, who may be an 
absentee landlord, has to say that the landlord shall provide a dustbin, 
knowing that it is an order that cannot be complied with, or, knowing 
that the tenant has no means, make an order against the tenant ?” 

The court allowed the appeal and the chairman said that no order 
would be made whereby the tenants or the agents should supply the 
dustbins. The chairman pointed out that the council could serve 
notices upon the tenants if they thought fit or could provide dustbins 
themselves for which they were entitled to make a charge which had 
been raised from 2s. 6d. to 5s. under the Act of 1953. 


COMMENT 

It will be recalled that the Local Government (Miscellaneous 
Provisions) Act, 1953, which was passed on July 14 last, and came into 
force one month from that date, was the subject of an article under the 
title ** Dustbin Law” which appeared at p. 576, ante, and in these 
circumstances it is clearly unnecessary to detail here the alterations 
made to s. 75 of the Public Health Act, 1936, by s. 8 (4) of the new Act. 
It is, however, to be noted that the writer of the article “ Dustbin 
Law ” did not apparently contemplate that a position could arise such 
as that reported above. 

Mr. Skinner, in his covering letter, mentions that he offered to state 
a case for the opinion of the Divisional Court upon the important 
point of interpretation of a section providing that the justices “ may 
(not “ shall ") make an order. ; : 

It is not improbable that other benches faced with the difficulties 
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which confronted Mr. Skinner and his colleagues, will also take a 
similar line to that adopted by the Wood Green Justices, for it is 
notorious that in many cases it is inequitable where rents have been 
controlled for many years past to order the landlord to provide dust- 
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bins, and equally it is true that some classes of tenant are similarly 
not in a position to pay. In these circumstances one may expect to 
see an extended use by local authorities of the power to provide 
dustbins and to make annual charges of 5s. in respect of the same. 


REVIEWS 


Hill’s Complete Law of Town and Country Planning. Second (Cumula- 
tive) Supplement to the Fourth Edition. By D. P. Kerrigan, 
R. G. C. Davison and J. D. ~~ y London: Butterworth & 

Co. (Publishers) Ltd. Price 45s. ne 
The death of Mr. H. A. Hill left a gap in the ranks of members of the 
Bar specially acquainted with the law of town and country planning, to 
which in the last years of his life he had increasingly devoted himself. 
His “Complete Law,” of which the fourth edition dealt with the Town 
and Country Planning Act, 1947, was rightly recognized as the most 
convenient major textbook on the subject. It contained a very full 
statement of the statutory provisions and instruments thereunder, and 
of the practice of the Ministry, with the great merit of manageable size, 
a merit not possessed by all works upon the subject. Mr. Hill lived 
long enough to have a share in getting ready the first supplement, 
bringing the law up to date as at 1950, and it is fortunate that the senior 
editor of the present (second) cumulative supplement is Mr. D. P 
Kerrigan, who was associated with Mr. Hill in his works on this and 
other subjects, and that Mr. R. G. C. Davison, who also helped with 
t! © first supplement, is still among the editors of this new issue. Like 
the general run of supplements to major textbooks issued by Messrs. 
Butterworth, the work consists partly of pages keyed to the main work, 
showing what corrections are necessary, and partly of the text of new enact- 
ments and an appropriate selection of ministerial circulars and similar 
documents. The position of a publisher or member of the legal profession, 
producing a work on town and country planning, is at this moment 
especially difficult, as indeed is that of the practitioner advising on such 
matters, or the administrator. This, for the reason that the present Govern- 
ment have announced substantial changes to be made in the Act of 
1947, and have carried through Parliament this year the Town and 
Country Planning Act, 1953, which gives effect to part of their pro- 
posals. For the remainder, and in some respects the more important part, 
those concerned have to rely at present on a White Paper expressing 
the Government's intentions, without any guarantee that the law will 
eventually take just the shape which the White Paper contemplates. 
An unforeseen general election might upset the whole scheme, and, 
even if the present Government remain in power long enough to 
legislate on the lines of the White Paper, it cannot be assumed that any 
and every proposal therein will receive parliamentary assent. We have 
heard a good deal from practical administrators of the difficulty in 
which they are left, by this mode of handling the matter, and they (as 
well as lawyers who are not experts in this subject) will find the work 
now before us decidedly useful in showing where they stand. The 
learned editors have brought their statement of the law up to date as 
at the end of April, 1953, and the statutory instruments to the end of 
1952. All emendations necessitated by the Town and Country Plan- 
ning Act, 1953, have been made and the Acct itself is, of course, printed 
in the book. The book also explains what will be the effect of the 
White Paper if it comes fully into force. No more can be done by any 
writer at the present time. In a sense, it might no doubt be thought 
that the time was not quite opportune to produce a cumulative supple- 
ment : that is to say, it might have been kept waiting until the fate 
of the proposals in the White Paper had been determined by Parlia- 
ment. As against this, there is the new law in the Act of 1953 itself 
and some new regulations, notably on the subject of minerals, with 
developments in case law and in practice, and we are (from our own 
experience) relieved that it has been decided to bring the work out 
without more delay. A stage has been reached when it is not easy for 
the lawyer dealing with planning problems to find just how the law 
stands, and this second cumulative supplement to Hi// will show him. 
The noter-up has been kept as brief as possible, occupying less than 
a hundred of the book’s seven hundred (odd) pages ; it is placed after 
most of the new matter, instead of in the forefront as in some other 
works. The bulk of the book falls into three parts: new matter for 
the statutes, new matter for subordinate legislation, and circulars and 
memoranda. A number of Central Land Board publications are also 
included, although some of their contents will, if the White Paper goes 
through, be of interest chiefly for reference. The collection of 
** Selected Appeal Decisions” covers a hundred pages, and, apart 
from anything else, will—for easy reference—be worth the price 
of the book to a solicitor who does not happen to possess the decisions 
already in any other form. Although the book is (by name and in 
fact) a supplement to another work, it can thus be regarded as a text- 
book of substantial importance in its own right—running as it does to 
well over seven hundred pages. The editors have not thought it 


necessary to insert corrections of reference to repealed enactments and 
revoked instruments, except where this was necessary to make the 
present publication intelligible, and so have managed to cut away some 
dead wood, and gain space for important information. We do not 
imagine there will be any serious student of the legal side of English 
town and country planning, who is not accustomed to using the main 
work, and this new supplement will take the same sort of honoured 
place upon his shelves. The main work and the supplement are 
obtainable together for 95s. net. This (nearly £5) is even in these days 
a lot of money, but any lawyer or administrator who has to do with 
this subject, and does not already possess the main work, will find the 
outlay a great saver of his time, and ge of the money of his 
clients or of his local authority as the case may 


Building Byelaws—Law and Practice. By J. F. Garner and R. S. 
Offord. London: Shaw & Sons, Ltd. Price 45s. 

A few weeks ago, we reviewed another new textbook on the model 
building byelaws, published by Messrs. Charles Knight, Ltd., and 
remarked that it had run through many previous editions, dating from 
the early days of the Local Government Board. In those old days, 
there was also a handbook on the subject by Messrs. Shaw & Sons, 
which (so far as our observation went) ceased publication before the 
first world war, leaving this field to Messrs. Knight. We are glad to 
see that Messrs. Shaw have now returned to the topic in the present 
work. The administration of building byelaws is a technical matter, 
and, although the editions of the model printed in 1952 and 1953 are 
not so different (from the modernized versions which appeared con- 
stantly from 1912 onwards) as some annotators have thought, they do 
contain new matter, and have been noticeably re-arranged. It is 
therefore all to the good that there should, o.1ce more, be two text- 
books explaining them, issued from different publishing houses on the 
responsibility of different editors. 

The work now before us has the advantage, over that which we 
reviewed not long ago, that the responsible editors are named upon the 
title page. Mr. Garner is a solicitor engaged in local government, 
with several textbooks to his credit explaining other aspects of the law 
of public health. Mr. Offord is a civil engineer ; together, they are 
thus in a position to explain the provisions of the model byelaws, the 

codes of practice, and British Standards Specifications, from the points 
of view of legal interpretation and practical application. 

The book is clearly got up, with the text of the model byelaws on the 
left hand page and the commentary of the editors opposite. This 
means a good deal of blank space, and consequently a thicker and 
heavier book than would be needed if the notes on each model byelaw 
were placed immediately after it. However, the blank space may in 
course of time be found useful for the reader’s own manuscript notes, 
and this is not the sort of work which the practitioner will want to 
carry around with him, so that the increase in bulk from this cause is 
not important. The text of the model byelaws is preceded by an 
introduction of some fifty pages, explaining their general scope and the 
statutory foundation on which they are built. The notes on individual 
clauses refer, where necessary, to the statute law and the case law, 
which seems to be given a little more fully than it is in the above men- 
tioned book by Messrs. Knight. 

On the other hand, we should have liked to see more extracts from 
the official memoranda, which were issued between the wars and 
brought up to date lately, from the Ministry of Health and Ministry 
of Housing and Local Government ; these were models of their kind, 
and very instructive on some historical and potentially controversial 
matters. 

It will be, largely, a matter of choice whether an official concerned 
with the administration of building byelaws uses one textbook or the 
other. If he can afford it, or if his local authority are willing, he will 
do well to have both. The legal practitioner in private practice is not 
often concerned with building byelaws but, when he is, he will find that 
Mr. Garner in the notes to the present book tells him all he wants to 
know, from a legal point of view. 


Cases on Criminal Law. By Rupert Cross, M.A., B.C.L., Solicitor, 

and P. Asterley Jones, LL.B., Solicitor. London: Butterworth & 

Co, (Publishers) Ltd., 88, Kingsway, W.C.2. Price 25s. net, by 
post Is. 6d. extra. 

Although this is a book intended primarily for law students, it will 

prove useful to many practitioners who may wish to cite portions of 
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judgments when engaged in court and who will find this comparatively 

small volume much easier to carry about than several volumes of 
arts. 

This is the second edition of the work and it includes a number of 

cases not included in the first, while the opportunity has been taken to 

make some additions to the extracts from judgments. 

This book of cases is designed for use in conjunction with “ An 
Introduction to Criminal Law” by the same authors, a third edition of 
which has recently been published. As the two should be used to- 
gether, the learned authors have in this edition omitted general notes 
which formerly appeared, leaving the reader to refer for such notes to 
the Introduction. Occasionally, however, brief and useful comments 
are inserted. The method of presenting these cases is simple and work- 
manlike. A short statement of what a case established is followed by 
a summary of the facts, and then comes an extract from the judgment 
or judgments. Cases are grouped under suitable headings, e.g., civil 
and criminal proceedings, burglary and housebreaking, murder, man- 
slaughter, arrest and punishment, to name only a few. By using the 
table of contents and the index the reader can easily find what he wants. 
We recommend the two books as both instructive and pleasant 


reading. 
PERSONALIA 


APPOINTMENTS 
Mr. R. Kenneth Cooke, solicitor at Halesowen and Brierley Hill, 
has been appointed magistrates’ clerk at St. Helens, Lancs. 
Dr. T. D. Blott has been appointed assistant county medical officer 
for Nottinghamshire and medical officer of health for Hucknall 


U.D.C. 
RETIREMENT 

Mr. D. J. Parry, clerk of the Glamorgan County Council and Clerk 
of the Peace for Glamorgan for the past ten years, retired at the end of 
August. After graduating from University College, Aberystwyth, 
and Trinity College, Cambridge, he was articled in 1914 to the late 
Mr. W. C. Davey, solicitor, of Pontypridd. He served as assistant 
solicitor, later as senior assistant and prosecuting solicitor to Cardiff 
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Corporation. He joined the staff of the Glamorgan County Council 
in 1928. During the first world war he was in the Royal Flying Co 
and during the second world war he was Civil Defence Controller for 
Glamorgan. He is succeeded by Mr. Richard John, formerly deputy 
clerk of the council. 


RESIGNATION 


Mr. I. Ossard-Davies, magistrates’ clerk at Bletchley, Woburn and 
Leighton Buzzard courts, is resigning at the end of the year. 


OBITUARY 

Sir Harry Haward, Comptroller of the London County Council from 
1893 to 1929, died at Bournemouth on September 8, at the age of 
ninety. Educated at University College School and London Univer- 
sity, he joined the staff of the Metropolitan Board of Works (pre- 
decessor to the L.C.C.) in 1883. On leaving the L.C.C. in 1920 he was 
appointed one of the original five Electricity Commissioners under the 
Electricity (Supply) Act, 1919. He was knighted in 1917. 


NOTICES 


Westminster Cathedral. A Votive Mass of the Holy Ghost (The 
Red Mass) will be celebrated on Thursday, October 1, 1953 (the 
opening of the Michaelmas Law Term) at 11.30 a.m. in the presence 
of His Eminence Cardinal Griffin, Archbishop of Westminster. 
Celebrant : the Rt. Reverend Monsignor Charles L. H. Duchemin. 
Counsel will robe in the Chapter Room at the Cathedral. The seats 
behind Counsel will be reserved for solicitors. Will those desirous 
of attending please inform the Hon. Secretary, Society of our Lady 
of Good Counsel, 6, Maiden Lane, W.C.2, so that an adequate 
number of seats may be ; 


The next court of quarter sessions for the County of Cardigan will 
be held on Thursday, October 1. 

The next court of quarter sessions for the borough of Guildford 
will be held on Saturday, October 3. 


TALKING SHOP 


By W. E. LISLE BENTHAM 


“ L’Angleterre est une nation de boutiquiers *’, said Napoleon 
sneeringly at St. Helena, although he was also probably quoting 
an earlier detractor of our country. Nevertheless, there would 
seem to be some truth in the adage that shopkeeping is a natural 
characteristic of the English, for the Board of Trade report 
on the 1950 Census of Distribution issued in January last shows 
that the total shopping turnover for that year amounted to no 
less than £4,925 million divided between 531,000 establishments, 
that the total wages bill was £392 million, and that nearly half 
of the total shopping trade of the country is done by single-shop 
retailers. As one would expect, food shops were well to the 
fore with a turnover of £2,088 million, or forty-two per cent., 
followed at a respectable distance by clothing (eighteen per cent.), 
furniture (five per cent.), and hardware dealers (four per cent.). 
The figures for clothing, however, excluded departmental stores. 
The combined total for confectioners, newsagents and tobaccon- 
ists was £455 million, or nine per cent., and co-operative societies 
had twelve per cent. of the total trade. When one sees so many 
shops in the same street offering the same commodity, particu- 
larly shoe shops, one wonders how they all manage to make a 
living, but the report shows that each establishment averaged 
sales of £9,000, equal to £175 a week, although more than half 
of those making returns had a turnover of less than £5,000. 


The days when shopkeepers were allowed to remain open for 
as long as they wished, and to employ such assistants and 
upon such conditions as they would, are long since past, for 
retail trading has been controlled at least since the first Shops 
Regulation Act of 1892, which was succeeded by further legis- 
lation up to the year 1911. These Acts were then consolidated 
by the Shops Act, 1912, which was afterwards supplemented 


and to be construed as one with the Shops Act, 1913, and the 
Shops (Hours of Closing) Act, 1928. To these, further Acts 
were added, so that the complete code was eventually contained 
in statutes collectively known as the Shops Acts, 1912 to 1938, 
except that, for the time being, earlier hours of closing between 
November and March were enjoined by the Defence (General) 
Regulations, S.R. & O. 1939, No. 927, reg. 60AB (added by 
S.R. & O. 1941, No. 1595). As recommended in the Report 
of the Gowers Committee (Cmd. 7105), however, all this legis- 
lation has in turn been repealed and replaced by the consolidating 
Shops Act of 1950, which since October 1 of that year has almost 
entirely governed the questions of closing hours, conditions of 
employment and Sunday trading in relation to shops, and it is 
one purpose of this article to examine these matters in some 
little detail. 
HOURS OF CLOSING 

In the promotion of modern legislation relating to shops 
it is, of course, necessary to take into account the respective 
interests of the shopkeeper, the shop assistant, and the customer, 
bearing in mind that to some extent their interests conflict, 
since as members of the public they are all at times consumers. 
As has been said in Parliament, “ the shop assistant can protect 
himself as a producer and, at the same time, give himself great 
difficulties as a consumer, and he can also cause other workers 
difficulties. What may be a narrow and short view in the interest 
of the shop assistant as a worker may be against the general 
interests of the workers and also against his own interests in 
the long run.” 

Section 2 of the Shops Act, 1950, fixes the general closing 
hours for the service of customers as 8 p.m., and 9 p.m. on the 
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“ late” day, i.e., Saturday, or such other day as may be fixed 
by the local authority under s. 3. There were formerly certain 
temporary provisions for earlier closing during the winter 
months, which had previously been contained in Defence 
Regulation 60aB. These, however, were revoked as from 
November 1, 1952, by Order in Council made under s. 7 of the 
Act (S.I. 1952, No. 1862), so that the general closing hours are 
now the same throughout the year. The consequent extension 
of the shopping hours during the winter from 6 p.m. to 8 p.m., 
and from 7.30 p.m. to 9 p.m. on the late day, was designed, not 
only to afford greater freedom to shopkeepers following the 
termination of the emergency created by World War II, but 
also to meet the needs of factory and other workers, particularly 
women workers, who previously had been faced with real hard- 
ship in making necessary purchases, and has undoubtedly 
proved of benefit to the general shopping public. 


There are special provisions relating to shops selling tobacco 
and smokers’ requisites (s. 4), and confectionery, i.e., table 
waters, sweets, chocolates or other sugar confectionery or ice 
cream (s. 6), enabling them to remain open until 9.30 p.m., 
and 10 p.m. on the late day, if the majority in a particular area 
so desire and the local authority so orders. There are also 
provisions enabling the local authority in the prescribed manner, 
after considering objections or after the holding of a local 
inquiry, to make orders for the earlier closing, but not earlier 
than 7 p.m., of all or certain shops in its area, subject to confir- 
mation by the Secretary of State, and subject to his power 
subsequently to revoke such orders (ss. 8 to 11). There are, 
in addition, special provisions as to the alteration of the general 
closing hours in holiday resorts and sea fishing centres (s. 41) 
and in respect of exhibitions (s. 42), and for the suspension of 
such hours on special occasions, e.g., during the Christmas 
season (s. 43). 


Section 1 of the Act contains somewhat complicated provisions 
for the closing of shops not later than 1 p.m. on the weekly 
half-holiday, which is to be fixed by the local authority by order, 
and who may fix the same day for al’ shops, or different days for 
different classes of shops, or for different periods of the year. No 
order is to be made unless theauthority are satisfied by inquiry that 
the majority of the shopkeepers approve and, pending the making 
of an order, it is left to each occupier to specify by notice affixed 
in his shop the day of the weekly half-holiday, which he may 
from time to time change at not less than three monthly intervals. 
Any order must enable another specified day to be substituted 
for the day fixed if the occupier so desires by displaying a similar 
notice. Where a shop is closed for the whole day on a bank 
holiday, the occupier may keep it open on the half-day either 
immediately preceding or succeeding the bank holiday. The 
local authority has power to exempt the occupiers of shops of 
any particular class in an area which is not unreasonably small 
from having to close on the half-holiday, either wholly or by 
fixing a closing hour not later than 2 p.m., provided the authority 
are satisfied that a majority of such occupiers are in favour of 
such exemption or, in the case of a vote being taken, that at 
least half of the votes recorded by the class of occupiers are in 
favour. The section does not apply to any shop in which 
the only trade or business carried on is one of any of the classes 
mentioned in the first schedule, namely, the sale of intoxicating 
liquors, refreshments, motor and cycle or aircraft supplies 
and accessories to travellers, newspapers and periodicals, meat, 
fish, milk, cream, bread, confectionery, fruit, vegetables, flowers, 
and other perishables, tobacco and smokers’ requisites, and 
retail trade at, and subsidiary or ancillary to the main purpose of, 
an exhibition or show. The local authority may, however, 
by order similar to a closing order, made and revocable 
under ss. 9, 10 and 11, extend s. 1 to shops of any class 
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so exempted, if satisfied that two-thirds of the occupiers 
thereof approve. 

Section 13 of the Act deals with the difficult case of shops 
carrying on more than one trade or business. It provides in 
effect that shopkeepers shall be exempt from closing on the 
weekly half-holiday, from the general closing hours, and from 
closing orders as regards any trade or business in respect of 
which they would be so exempt if that were the only trade or 
business carried on in the shop, so that, e.g., although it may not 
be lawful for a general food store to sell, say, cheese after 8 p.m., 
it may nevertheless keep open until 9.30 p.m., or 10 p.m. on the 
late day, for the sale of tobacco only, if it so desires. Further, 
where an article is being sold in the ordinary course of business 
of one class of shops, a shop of that class need not be closed 
for the serving of customers with that article in accordance 
with an order applicable to another class of shops by reason 
only that the article is also being sold in the ordinary course of 
business of that other class of shop (Schuck v. Banks (1914) 
78 J.P. 229). Thus, if e.g., the local authority makes an order 
under s. 1 taking away the exemption from closing for the 
weekly half-holiday as regards the trade of pork-butchers, 
confectioners and refreshment-room proprietors who remain 
exempt from closing do not commit any offence by selling pork 
sausages for consumption off their premises on the afternoon 
of the half-holiday, if such sale is incidental to their confectionery 
business (Margerison v. Wilson and others (1914), 79 J.P. 38). 


It should be noted that nothing in ss. 1, 2 and 8 is to prevent 
the serving of a customer at any time at which the shop is 
required to be closed if it is proved that the customer was in the 
shop before that time, or that there was reasonable ground 
for believing that the article supplied to the customer was 





THE ADA COLE MEMORIAL STABLES 


Will you please help us to carry on our much needed work for 

the welfare of horses. We purchase those which by reason of old 

age, infirmity or previous ill-treatment are in need of care and 

attention ; we also endeavour to provide suitable homes for those 

horses fit enough to do a little light work, under the supervision 

of the Society, and for all this, funds are urgently needed. 
Donations to the Secretary at office. 


Stables: St. Albans Road, Office: 5, Bloomsbury Square 
South Mimms, Herts, London, W.C.1, 
Tel. Holborn 5463. 
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required in the case of illness; but this does not protect a 


seller if he invites customers into the shop just before closing 
time with the intention of serving them after that time (Salford 
Cattle Market Salerooms Ltd. v. Osborne (1923), 87 J.P. 134) ; 
although it does protect him in the case of a process such as 
“permanent waving” begun before the closing hour even 


CONFLICT 


Those humane persons who find occasion for rejoicing in any 
assertion of the rights of the depressed classes under the law will 
have noted with satisfaction the following advertisement in a 
recent issue of the Evening Standard : 

Cat's salary £3 


“WANTED, Black Cat for * Bruno and Sidney ’ ; 2 
Phoenix 


per week, and milk. Audition with cat at stage-door, 
Theatre, Monday, September 7, at 11 o'clock.” 


Here, evidently, is a considerable step forward on the long and 
arduous road towards feline emancipation—a goal which the 
present writer and others have long sought to attain. Too long 
have these beautiful and intelligent creatures, whose detached and 
philosophic cult of quietism is a perpetual reproach to the aimless 
activity of man, been relegated to an inferior place in a man- 
made social scale ; too long have cats been lumped together with 
others under the patronizing designation of mansuetae naturae, 
and treated as mere chattels by two-legged animals many of 
whom, even by their own poor standards, are by no means their 
betters in either mental capacity or physical grace. 

Barely two years have elapsed since these columns recorded the 
triumph of Rhubarb, “ an orange-coloured alley-cat,”” who was 
engaged by an American film-company to play an important 
réle, and whose life was insured under a Lloyd’s policy for a 
considerable sum. Our readers will remember the underwriters’ 
insistence that Rhubarb’s identity should be secured by the 
recording of his paw-prints, front and side photographs, and a 
sound-track of his voice. The legal implications of these 
precautions were discussed in extenso at the time. Then, a year 
later, came the important decision in Re Haines, deceased, 
Johnson v. Haines, reported in The Times newspaper on Novem- 
ber 7, 1952. In that case Mr. Justice Danckwerts, following a 
long line of decisions, commencing with Pettingall v. Pettingall 
(1842) 11 L.J. (Ch.) 176, held that a direction of the testator 
that his two cats should be provided for out of his residuary 
estate constituted a valid trust which ought to be upheld in law. 
Now comes the advertisement above-quoted which, on the well- 
known principle enunciated in Carlill v. Carbolic Smokeball 
Company [1893] 1 Q.B. 256; 57 J.P. 325, constitutes an offer, 
to all the world of cats, capable of acceptance by conduct. 
Any member of the species who performs the conditions con- 
tained in the advertisement, and satisfactorily passes the 
“ audition,” accepts the offer, and there is then constituted a 
binding contract between the advertiser and the successful 
applicant. It may conceivably be argued that the advertisement 
is merely an invitation to all cats to make offers capable of 
acceptance by the producer of the play in question, but the result 
will be the same in the long run. 

Common-law practitioners will do well to revise their ideas in 
the light of this latest development. The wording of the 
announcement is unequivocal—* Cat's salary £3 per week, and 
milk.” Heretofore there has been a general understanding that 
any remuneration earned by an animal would redound to the 
benefit of its “‘ owner,” just as property acquired by a slave 
under Roman law could not be retained by him but belonged 
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though he knows that it will last beyond that time—in other 
words, a hairdresser may “ finish a customer off’, although 
not of course in the Sweeney Todd sense ! (Moore v. Tweedale 
(1935), 99 J.P. 221). 


(To be concluded) 


OF CLAWS 


legally to his master. This old, inhuman rule was later modified 
(as every student knows) by the practice which permitted him to 
accumulate and enjoy chance earnings or savings, or a share of 
what he produced, under the name of peculium. It would be a 
blot on the Law of England if our courts showed themselves less 
liberal in outlook than the juris consulti of Roman times and 
allowed the cat’s “ owner” to appropriate for his own benefit 
the creature’s hard-earned wage. Conditions of labour for 
human actors are already watched over by the organization 
known to the theatre-world as ““ Equity”; the decision in Re 
Haines (supra) should afford a basis for the intervention of the 
equitable jurisdiction in the fullest possible sense, to protect the 
interests of feline employees on the stage. 


There is plenty of scope for such intervention. The successful 
candidate for the post is scarcely likely to be over the age of 
twenty-one, and the status of infancy alone is sufficient to arouse 
the protective interest of any Chancery Judge. The cat’s age 
may indeed be an important factor in deciding the legality 
or otherwise of the hours and conditions of employment, and 
provision may have to be made, under statute, to ensure that its 
general education is not neglected. The entire contract may be 
vitiated if, considered as a whole, it proves not to be for the 
general benefit of the employee during its minority, and any 
attempt at exploitation—such as expecting it to keep down the 
theatre mice in its spare time—should be strenuously resisted. 


Common-law problems also will come up for consideration. 
Is the cat-actor to be regarded as the servant of the producer, or 
as an independent contractor? The advertisement does not tell 
us whether its activities are limited to a walking-on part or whether 
it is to learn its lines and take part in the dialogue, though the 
reference to “audition” suggests full participation in the 
action. Then there is the vexed question of the application of 
the Truck Acts. By s. | of the Act of 1831 any contract for 
hiring of a workman which provides that the whole or any part 
of the wages of such workman shall be payable in any manner 
other than in current coin of the Realm is illegal, null and void. 
The term “ workman” is defined by s. 2 of the amending Act 
of 1887 to mean a labourer, servant in husbandry, journeyman, 
artificer or handicraftsman, or a person engaged in manual 
employment ejusdem generis with those specified. The definition 
appears to be wide enough to include a cat, and the interesting 
question then arises whether the remuneration of “ £3 per week 
and milk” does not constitute a breach of the statutory 
provisions. 


We cannot attempt to discuss these complex problems ex- 
haustively in the space of a single short article. Some of them 
are clearly matters of policy to which the appropriate Trade 
Union should give early attention. All we can hope for at this 
stage is that the publicity which this Journal has given to the 
matter may result in the drafting of a Cat Worker’s Charter, and 
that some sympathetic group of M.Ps. may fight, claws by 


claws (so to speak), for its early passage through the House. 
A.L.P. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to “ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ ee ey ee ae The name and address of the subscriber 
All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


1.—Adoption—Marriage bar—Boy and girl of different parentage 
adopted by same adopter. 

We have received an inquiry from a client of ours who is a single 
woman and who has adopted a girl and a boy. 

The adoption orders were made some years ago and these children 
are now nine and ten years of age, respectively. They both came from 
different homes originally and were not related in any way. Our client 
wishes to know whether these children will be at liberty to marry each 
other when they grow up. They are not blood relations but it would 
appear from s. 10 to the Adoption Act, 1950, that they may be so 
prohibited. 

We shall be grateful to have your opinion. 

Answer. 

In our view s. 10 prohibits only a marriage between the adopter and 
any person he has been authorized to adopt, and does not stop two 
persons (with no blood relationship) who have been adopted by the 
same adopter from marrying each other. 


J. SEER. 


2.—Criminal Law—Defendant claiming trial by jury on a charge 
primarily summary—Inclusion in the indictment of other charges 
disclosed in the depositions. 

I should very much welcome your opinion as to the extent to which 
the case of R. v. Phillips referred to at 117 J.P.N. 267 is to be followed 
in view of the earlier decision in R. v. Brown (1895) 1 Q.B. 119, 127. 

Am I correct in assuming that where a defendant himself elects to 
be tried by a jury, the charges contained in the information alone can 
appear in the indictment, but that if no application is made by the 
prosecutor for summary trial in cases arising under ss. 18, 19 and 20 
of the Magistrates’ Courts Act, 1952, and the case is dealt with as an 
indictable offence from the outset, that the accused might be charged 
with any other indictable offence disclosed by the depositions? Or 
do you consider that R. v. Phillips applies only to cases of election to be 
tried by a jury under s. 25 of the Act ? J. SEG. 

Answer. 

R. v. Phillips, supra, does deal solely with a case which is 
being treated as indictable only because of a claim made by the 
defendant under s. 25 of the Magistrates Courts Act, 1952 (formerly 
s. 17, Summary Jurisdiction Act, 1879). 

The difficulty is that R. v Brown, supra, also dealt specifically with 
such cases and decided that it is proper to commit such a defendant for 
trial, and to indict him, for any offence disclosed in the depositions. 
R. v. Brown is not mentioned in R. v. Phillips, supra, but the latter is, 
of course, a much more recent case. We hesitate to predict what view 
the Court of Criminal Appeal would take if their attention were called 
to R. v. Brown, or whether or not it would cause them to modify the 
view expressed in R. v. Phillips. 

One possible distinction is the reference in the latter case to the 
substitution of the graver charge, but the views expressed in the Lord 
Chief Justice’s judgment would appear to apply equally to inclusion of 
the graver charge in addition to the one on which the defendant claimed 
trial by jury. 

This is a difficult matter which we feel can be decided only by the 
Court of Criminal Appeal. 


3.—Hackney Carriages—Byelaws—Enforcement. 

An urban district council made byelaws under s. 68 of the Town 
Police Clauses Act, 1847, and s. 171 of the Public Health Act, 1875. 
Should these byelaws, in their entirety, be operated by the council 
through their inspector of hackney carriages, or are these byelaws 
normally operated by the police, who supply the evidence for any 
subsequent proceedings undertaken by the council? Alternatively, 
has their hackney carriage inspector power to procure this evidence for 
the purpose of any proceedings his council might take ? PAYE. 

Answer. 

Proceedings for the enforcement of these byelaws are subject to 
s. 253 of the Public Health Act, 1875 ; i.e., by a party aggrieved or by 
the local authority. The proceedings must therefore be taken on 
behalf of the council, but evidence can be collected on their instructions 
through their inspector of hackney carriages or through the police or 
otherwise. 


4.—Highway—Carriage crossing in footway. 

It appears that the owner of land adjoining the highway has in 
common law a right of access to the highway from any part of his land 
adjoining the highway, including the footway. It has been held by 
the courts, however, that this right of crossing the footway must be 
exercised at reasonable times and to a reasonable extent. A statutory 


restriction on this right is imposed by s. 18 of the Public Health Acts 
Amendment Act, 1907. This is an adoptive Act and has in fact been 
adopted by the council. The Act does not specifically empower the 
local authority to require the construction of a garage crossing across 
the footway, and I am not aware of any public statute which does confer 
this power. It is the practice of my council when considering plans 
for the erection of a garage to impose a planning condition that the 
access should be made up to the satisfaction of the highway authority, 
but there are quite a number of garages in the district built in years 
gone by, when this condition was not imposed, and in these cases it is 
the practice of the car owner to mount the pavement for the purpose of 
obtaining access to the garage. 

I should be glad to have your opinion as to the present law, and 
whether there are any means by which my council could require the 
provision of garage crossings in these cases. CHAM. 

Answer. 

Section 18 of the Public Health Acts Amendment Act, 1907, is a 
difficult enactment because it seems to suggest that the owner of pro- 
perty abutting on a public footway cannot lawfully provide and use a 
new means of access to and from his premises unless “* allowed ” by the 
local authority to do so. Marshall v. Blackpool Corporation (1935) 
98 J.P. 376, decided upon a local Act in substantially similar terms, 
shows that there is a right of access at common law : see also Rowley v. 
Tottenham U.D.C. (1914) 78 J.P. 97. (We assume for present purposes 
that the streets now in question are not within the provisions in this 
behalf of the Restriction of Ribbon Development Act, 1935.) 

Perhaps the best way of reading s. 18 of the Act of 1907, since 
some meaning must be attached to the phrase “ may be allowed by the 
local authority,” is to say that the common law right is not taken away, 
and therefore that so far as that section is concerned the local authority 
cannot prohibit either the making of a new means of access or the 
use of a new means of access, but can insist that the conditions in the 
section be complied with. Even this, however, gives rise to the diffi- 
culty that there is no express provision for the imposing of a penalty 
if the owner of the premises does not comply with the conditions, 

e.g., in the common case, if he simply drives his car over the footway 
into a newly-opened gate and does not in any way interfere with the 
footway. Whatever be the legal position where new means of access 
are taken into use, we consider that the local authority cannot prevent 
the continued use of means of access which are already in use. See, 
as well as the cases above cited, St. Mary Newington v. Jacob (1871) 
36 J.P. 119; Marshall vy. Ulleswater Steam Navigation Company (1871) 
36 J.P. 583 ; and Beaumont v. Wilson (1942) ; 106 J.P. 173. 


5.—Landlord and Tenant—Rent restriction—Increase above standard 
rent—Lighting installation. 

Is the cost of providing an electric lighting installation an expenditure 
on the improvement of a dwellinghouse within the meaning of 
s. 2 (1) (a) of the Increase of Rent and Mortgage Interest (Restrictions) 
Act, 1920, and s. 7 of the Increase of Rent and Mortgage Interest 
Restrictions (Amendment) Act, 1933? AED. 

Answer. 

In our opinion, yes ; it is surely “ additional or improved fixtures or 

fittings,” in the words of s. 7 of the Act of 1933. 


6.—Local Government—Procedure—Minutes—Council in committee. 

It has been the practice of my council to consider all matters con- 
cerning their employees at council in committee meetings, on reports 
of the establishment committee. My council has a standing order 
which makes it obligatory for matters concerning their employees to 
be dealt with by the council in committee. Your opinion is sought as 
to whether a local government elector has a right to inspect the minutes 
of meetings of the council in committee and of the establishment 
committee. Erk. 

Answer. 

Not of the establishment committee. But the “ council in com- 
mittee ” is still the council, and s. 283 (1) of the Local Government 
Act, 1933, applies to its minutes. 


7.—Magistrates—Jurisdiction and powers—Period of adjournment or 
remand— Magistrates’ Courts Act, 1952, and Rushworth v. Fletcher 
(see 112 J.P.N. 607). 

I should much appreciate your opinion as to whether or not the 
provisions of the Magistrates’ Courts Act, 1952, relating to adjourn- 
ments and remands, in any way affect the procedure recommended by 
the decision in Rushworth v. Fletcher referred to at + i J.P.N. 607, 
and you answer to a query at 113 J.P.N. 717, P.P. No. 7 JILL.. 
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Answer. ; 

The provisions of the 1952 Act on these matters consolidate, with 
minor exceptions not relevant here, the law previously existing on this 
subject, s. 14 (3) of that Act being based upon s. 25 (1) of the Criminal 
Justice Act, 1948. This latter section came into force on December 27, 
1948, after the decision referred to had been given. As we said at 
113 J.P.N. 718 the facts of that case seem to have been very special. 
Moreover, the case is apparently not reported, and it may wel! be that 
the point really in issue in this question was never argued before the 
court. It may be thought, therefore, that it is much safer to rely 


strictly on the provisions of s. 14 (3), supra, rather than to look to 
Rushworth vy. Fletcher as an authority for what is in effect a longer 
period of adjournment of the case however it may be in fact described. 


8.—Marriage—I/nfant—Consent of court—Form of. 

Your opinion on the following would be very much appreciated. 

My justices have consented to the marriage of an infant under 
s. 3 (6) of the Marriage Act, 1949. 

The order recites that the marriage is intended to be solemnized on 
the authority of a certificate issued by a superintendent registrar at 
X (see para. 2 of Forms | and 3 on pp. 662 and 663 of Oke 14th edn.), 

The infant now desires to be married by authority of a certificate 
issued by a superintendent registrar at Y. 

Can this be done under the consent already given? Does the order 
of consent require amendment and must an application to the court be 
made for this. 

It is not clear to us why the forms require any particular super- 
intendent registrar or place to be mentioned in the application and 
order. SOLE 

Answer. : 

We do not think the insertion of the name of a particular district is 
an essential part of the form. In our opinion the form can be presented 
to any superintendent registrar and he is entitled to act upon it. It may 
be convenient to issue a new form of consent, not specifying the place. 
No formal application to the court appears to be necessary. 


9.—Periodical Payments— Receipt—Stamp. 

Under the usual maintenance order payments are made to the collect- 
ing officer who in turn pays the money to the complainant. Does a 
receipt given by the complainant to the collecting officer require a 
twopenny stamp if the amount is over £2, having regard to s. 8 of the 
Revenue Act, 1898, as amended by s. 44 of the Finance Act, 1930? 
The maintenance order provides that the defendant shall pay “ to the 
complainant through AB (the collecting officer)” and it has been 
contended that the complainant is therefore an “other person 
authorized to receive such payment” within the exemption given by 
the section referred to above. I shall be grateful for your opinion on 
this point. STEB. 

Answer. 

In our opinion a stamped receipt should be given by the woman. 
The reference to a person authorized to receive the money seems clearly 
to refer to such persons as court officials who merely receive money 
in the course of their duty, and not to the persons who are actually 
entitled to the money. 


10.—Road Traffic Acts—Disqualification—“ All vehicles except those of 
a particular class **"—Authority for such an order. 

It is noted on p. 350, ante, under the heading of Lawand Penalties in 
Magisterial and other Courts at the Bath quarter sessions the magistrates 
made an order disqualifying a driver “* from driving all vehicles except 
agricultural tractors for three years.” I gather from the remainder of 
the report that the vehicle in respect of which the offence was com- 
mitted was a car. 

Having regard to s. 6 of the Road Traffic Act, 1930, is it possible to 
do this? It would appear from the section that the magistrates have 
two courses, namely, either to disqualify from driving all vehicles or 
(as a concession) disqualifying the driver from driving a motor vehicle 
of the same class or description as the vehicle in relation to which the 
offence was committed (in the case mentioned above a car) see Burrows 
v. Hall. Jos. 

Answer. 


We agree that the effect of s. 6 is as stated by our correspondent. 
We know of no authority for an order in the terms reported at p. 350, 
but we do not like to comment on a decision on the strength of such a 
brief report. 


11.—Road Traffic Acts—Previous convictions against defendant cor- 
poration—Proof when only secretary is present in court. 

Is it possible to put forward previous traffic convictions in court 

against a registered company when the secretary of the company is in 

court, but the company is not represented by a solicitor ? Jer. 
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Answer. 

The secretary cannot appear for the company, and the case is being 
tried, therefore, in the absence of the defendant. If the prosecution can 
prove previous convictions against a company of the same name with 
the same registered address we think the court can take notice of them ; 
but there is the same objection in the case of a defendant company as 
in that of any other defendant to the reading out in his absence of a 
list of alleged previous convictions without any proof of them. 


12.—Road Traffic Acts—Road and Rail Traffic Act, 1933, s. 1 (3)— 
Owner of vehicle hires it to, and is employed and paid by, the holder 
of a C licence—Who is using the vehicle ? 

A company is the holder of a C hiring licence. B is the owner of a 
goods vehicle, and has no licence. He hires the vehicle to a company 
who employ him as the driver, pay him a wage (deducting P.A.Y.E. 
tax) and also for hiring. 

I should be obliged if you would inform me 

(1) Who, in your opinion, is the user under s. 1 (3) of the said Act. 

(2) Does * belongs to him ” in the said section mean “ ownership” 
or “control” coupled with dominion ? 

(3) If the answer is “ yes,” can it be argued that a company is the 
user ? 

(4) If the reply is “no” is B the user? 5. &. 

Answer. 

(1) B. 

(2) We think it means ownership. 

(3) and (4) Covered by (1) and (2). 

The position is an unsatisfactory one, but on the wording of s. 1 (3) 
we cannot see how this interpretation can be avoided. We think the 
case of Sykes v. Millington (1953) 1 All E.R. 1098; 117 J.P. 257, 
can be cited in support of our view. 


13.—Tort—Traffic signs—Damage by collision. 

A “ Halt” sign was erected before January, 1950, by the highway 
authority acting under the powers contained in s. 48 of the Road Traffic 
Act, 1930. The sign was in the style prescribed by the Traffic Signs 
Regulations, 1950, S.I. 953-4/50. The supporting post was in the 
footpath, some eighteen inches from the kerb. The edge of the sign 
came near to a vertical line through the kerb edge, and was estimated 
to be some six inches clear of such a line, and not therefore overhanging 
the carriageway. At this point the camber of the carriageway is rather 
more than usual. No accidents occurred before the one the subject 
of the present inquiry. Recently a goods vehicle was halted at the 
kerb edge near the sign in question. When it was driven off, the rear 
of the vehicle collided with the sign and caused damage, the camber of 
the road having caused the vehicle to tilt over towards the “ Halt” sign. 

Advice is sought on the following points : 

1. Does the highway authority retain a sufficient property in the 
sign, ~ erection thereof, to sustain an action for the negligent damage 


2. Can the existence of an unusual camber in the highway constitute 
a defence to an allegation of negligent driving ? A. SIGN. 
Answer. 
1. Yes, in our opinion. 
2. Counsel might be expected to raise this defence, but we should not 
expect it to succeed. A driver with his wits about him will realize 
the unusual camber, and should take care accordingly. 


14.—Water Supply—Cost of services—Water board for part of county. 

My borough is a water undertaker and supplies the whole of the 
borough and a portion of the adjoining rural district, both of which are 
situate in the northern half of our county. The Government will not 
recognize the borough as a rural area to enable it to claim grant and 
contributions under the Rural Water Supplies and Sewe: Act, 1944, 
The authorities in the southern half of our county, some of whom were 
also undertakers for their respective areas, now propose to establish a 
water board for the southern half of the county. By virtue of the 
draft instrument constituting the water board, the authorities in the 
northern half of our county will, through the county precept, become 
liable for their rateable proportion of any contributions which will be 
payable by the county to the water board by virtue of the Act of 1944. 
As the establishment of the water board envisages the construction of 
reservoirs and supply lines of some magnitude in purely rural areas, 
the contribution by the county under the Act of 1944 may be sub- 
stantial, and my council’s rateable value is such that the borough pays 
approximately two-fifths of the county precept. Can my borough 
insist upon the insertion in the draft instrument of some provision 
whereby the county contributions will be chargeable as special ex- 
penses upon the authorities in the area of the proposed water board 
only ? P.CS. 

Answer. 


No, in our opinion. There is no ‘statutory provision for such a 
proposition. 





JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, SEPTEMBER 26, 1953 
OFFICIAL AND CLASSIFIED ADVERTISEMENTS, ETC. (contd.) 


Cry OF SALFORD 


Appointments of Full-time Male Probation | 
Officers 


APPLICATIONS are invited from persons | 


between the ages of 23 and 40 (except in the 

case of a serving full-time Probation Officer) 

for the appointment of two Probation Officers. 
The appointments will be subject to the 


Probation Rules, 1949-1952, and the salaries | 


according to the scale prescribed thereby, 

subject to superannuation deductions. ; 
The successful applicants may be required 

to undergo a medical examination. 
Applications, stating age, qualifications and 


experience, together with copies of not more | 
than three recent testimonials should be sent | 
to the undersigned not later than October 10, | 
1953. 


J. W. REAVEY, 


Secretary to the Probation Committee. 


Justices’ Clerk’s Office, 
Magistrates’ Court, 
Town Hall, 
Bexley Square, 
Salford, 3. 








EASIBIND 


READING CASES 


12/6 


Paper or 
Reports 


including purchase tax, 

plus Is. 3d. for postage and packing. 
The cases are designed to 
hold fifty-two issues. For 
each issue to be inserted 
there is a wire, the copies 
are held firmly and can be 
opened like a book. The 
thin wires are not notice- 
able, and the two spring 
steel wires hold the copies 
rigidly. 
Full instructions are sent with 
each binder in a special carton 
Orders stating which cases 
are required (either Paper 
or Reports) should be 
addressed to : 


Justice of the Peace and 


Local Government Review 
Little London : Chichester : Sussex 




















REMINDERS 


ON 


DRAFTING A 
LEASE 


By ESSEX 


Reprinted from the J.P. of 19 July, 1952. 


These Tables enable a 
draftsman to dictate the 
complete draft lease in the 
shortest possible time. Two 
Tables have been drawn 
up—the first lists all com- 
mon form clauses, and the 
second all formal parts of 
a lease. 


Printed in folder form, 
ready for immediate office 
use. 


PRICE is. EACH, postage free 
Six Copies 5s.; Twelve Copies 9s. 





JUSTICE OF THE PEACE 
LTD. 


LITTLE LONDON 
CHICHESTER 








County BOROUGH OF DUDLEY 
Deputy Clerk to the Justices 


APPLICATIONS are invited for this appoint- 
ment from persons having a wide experience 
of the work of a Justices’ Clerk’s office and 
capable of taking courts. Typing an advantage. 
Salary £600 per annum, subject to revision 
when a national scale for Assistants is fixed. 

Applications, giving particulars of experience 
and the names of two referees, should be 
received by the Clerk to the Magistrates’ Courts 
Committee, Town Hall, Dudley, by not later 
than first post on October 12. 





ERRATUM.—County of Middlesex (Spel- 
thorne Petty Sessional Division). In the adver- 
tisement for Senior Assistant to Clerk to the 
Justices, Feltham, which in our 
September 5 issue, it was incorrectly printed that 
the closing date of this appointment was 
December 18, 1953. The closing date for the 
appointment was in fact September 18, 1953. 
We regret this printer’s error. 











NOTES ON 
JUVENILE COURT LAW 
By A. C. L. MORRISON, C.B.E. 
2s. 6d. per copy. Postage and Packing 3d. 
Price list for bulk orders from 


JUSTICE OF THE PEACE LTD. 
LITTLE LONDON, CHICHESTER 











New Edition 


CROSS AND JONES’ 
INTRODUCTION TO 
CRIMINAL LAW 


Third Edition, 1953 


by RUPERT CROSS, M.A., B.C.L. 
Solicitor ; Fellow of Magdalen College, 
Oxford ; and 
P. ASTERLEY JONES, LL.B. 


Solicitor ; Formerly a Lecturer at the 
Law Society’s School of Law. 


This new edition is an enlargement as 
well as a revision of the previous edition, 
many sections having been expanded 
and rewritten. 

The book is arranged in four parts, 
dealing with the Nature, the Machinery 
and the Content of the Criminal Law, 
and Evidence in Criminal Cases. 


Price 27s. 6d. net, by post 1s, 6d. extra 





BUTTERWORTHS 


88 Kingsway, London, W.C.2 
Showroom : 11-12 Bell Yard, Temple Bar, W.C.2 
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